VOLUME 10 NO.18 NOVEMBER 18, 1976 


A WEEKLY COMPILATION OF RELEASES FROM THE SECURITIES AND EXCHANGE COMMISSION 





RELEASES IN THIS ISSUE 34-12968 Extension of comment period on Rule 
10b-10 has been extended to No- 
Securities Act 93 vember 29, 1976. All submissions 
Securities Exchange Act - 12945, 12955-12968 . should refer to File No. S7-654. 
Public Utility Holding 19746-19752 
Company Act OPINION 
Trust Indenture Act 444. 445 
investment Company Act 9506- 9525 34-12956 GOTHAM SECURITIES COR- 
Investment Advisers Act oe) ....... PORATION 
Staff Accounting Bulletin 12 Where registered broker-dealer 
Litigation 7637- 7642 fraudulently induced the pur- 
chase of shares, submitted 
This issue covers releases issued from 11/5/76- 11/11/76 quotations to an interdealer 
egg Sy pea tation medium without hav- 
This listing does not affect the legal status R Cc E IV E D ing required information, and 
document published in this issue. Mi UNIVERSiTy — faffed to inform the quotation 
LIBRARIES medium that quotations were 
b¢ing entered pursuant to ar- 
SEC DOCKET INDEX C -3 1976 gements with another 
Seroerye: . ler that guaranteed regis- 
VOLUME FOUND IN DOCKET aTepE OSITGRY trata profit on transactions in 


: eee ie DOGUMENTS DEPARTMENT Wit. secures auoted. ane 


e€ registrant's president 
i Vol. V, No. 16 12TO7# ed and abetted these viola- 
HI Vol. VI, No. 3 1/8/75 


tions, held, in the public inter- 
IV Vol. Vi, No. 15 4/22/75 est to revoke broker-deailer's 
V Vol. Vi, No. 20 5/28/75 registration, and to bar its pres- 
Vi Vol. Vil, No. 8 7/22/75 ident from association with any 
Vil Vol. Vil, No. 15 1/28/76 broker or dealer with the right 
Vil Vol. IX, No. 11 5/18/76 to apply to become so associ- 
IX Voi. X, No. 11 10/5/76 ated in a restricted capacity 
after a specified interval 
































SIGNIFICANT ITEMS 

ANNOUNCEMENT 

SAB-12 Publication of Staff Accounting Bulle- 
tin No. 12. 














Rules 


The following releases related to self-regulatory organi- 
zation rule proposals and/or adoptions. 





34-12955 34-12958 34-12961 SECURITIES ACT OF 1933 


34-12957 34-12959 34-12966 
34-12960 SECURITIES ACT OF 1933 
Release No. 5759/November 11, 1976 





34-12967 Adoption of Rule 15a-5 under the 
Securities Exchange Act Re Exemp- | __ In the Matter of 
tion of Certain Non-Bank Lenders 
(Effective December 13, 1976). RETIREMENT PLAN and SERVICE 











SEC DOCKET/893 








STAFF PENSION PLAN of CRAVATH 
SWAINE & MOORE 

One Chase Manhattan Plaza 

New York, New York 10005 


File No. 18-1 


MEMORANDUM OPINION AND ORDER PURSUANT TO 
SECTION 3(a)(2) OF THE ACT EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 INTERESTS OR PARTICI- 
PATIONS ISSUED IN CONNECTION WITH THE RETIRE- 
MENT PLAN OR SERVICE STAFF PENSION PLAN OF 
CRAVATH, SWAINE & MOORE 


On October 15, 1976, a notice (Securities Act Release No. 
33-5752) was issued of an application by the law firm of 
Cravath, Swaine & Moore (“Applicant”) for an exemption 
from the registration requirements of the Securities Act of 
1933 (the “Act’) for participations or interests issued in 
connection with its Retirement Plan or Service Staff Pension 
Plan (the “Plans’), provided the Plans meet the require- 
ments for qualification under Section 401 of the Internal 
Revenue Code of 1954 (the “Code’). The notice gave 
interested persons an opportunity to request a hearing and 
stated that an order disposing of the matter would be issued 
as of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the Commission 
has not ordered a hearing. 


Section 3(a)(2) of the Act specifically states that the exemp- 
tion from registration afforded thereby does not extend to 
interests or participations issued in connection with em- 
ployee benefit plans such as Applicant's (commonly known 
as “Keogh” plans) which cover employees some or all of 
whom are employees within the meaning of Section 
401(c)(1) of the Code. This limitation appears to have 
resulted primarily from a recognition on the part of Congress 
that such plans constitute complex investment vehicles, 
interests in which could be sold by sponsoring financial 
institutions to self-employed persons who might not be 
sophisticated in the securities field or who might be unable 
to protect adequately their interests and those of their 
participating employees. However, Section 3(a)(2) provides 
that the Commission may by rules, regulations or order, 
exempt interests or participations issued in connection with 
Keogh plans from Section 5 of the Act, if and to the extent 
that the Commission determines it to be necessary or 
appropriate in the public interest and consistent with the 
protection of investors and the purposes fairly intended by 
the policy and provisions of the Act 


In this instance, the plans cover employees of a single 
employer, and they do not appear to present the risks 
associated with the sale of interests or participations in 
multiemployer plans by sponsoring financial institutions, with 
which Congress was primarily concerned. The Commission 
has considered a number of factors in making this determi- 
nation, including the fact that the Plans are not uniform 
prototype plans designed to be marketed by a sponsoring 
financial institution or promoter to numerous unrelated self- 
employed persons; that assets of the Plans will not be 
commingled in collective investment media with the assets 
of the plans of other employers: that Applicant has em- 
ployed independent experts to provide investment advisory 
and other consulting services with respect to the Pians; that 
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Applicant exercises substantial administrative responsibili- 
ties in connection with the Plans: and that the Plans are of 
substantia! size. 


Also, the Commission has taken into account the fact that 
the Plans are subject to the fiduciary standards and the full 
reporting and disclosure requirements of the Employees’ 
Retirement Income Security Act of 1974. In addition, it has 
considered the fact that Applicant is engaged in furnishing 
legal services of a type which necessarily invoive financially 
sophisticated and complex matters, and that Applicant ap- 
pears able to represent adequately its interests and those of 
its employees. 


Based on the information and representations set forth in 
the letters and enclosures submitted therewith which com- 
prise Applicant's application, the Commission finds that an 
exemption from the provisions of Section 5 of the Act for 
interests or participations issued in connection with Appli- 
cant’s Plans is appropriate in the public interest and consist 
ent with the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. Accord- 
ingly, 


IT IS ORDERED, pursuant to Section 3(a)(2) of tne Act, that 
interests or participations issued in connection with the 
Plans shall not be subject to the requirements of Section 5 
of the Act, effective forthwith; provided that the Plans meet 
the requirements for qualification under Section 401 of the 
Code. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12945/November 5, 1976 


The SEC has issued orders, pursuant to Section 12(d) of 
the Securities Exchange Act of 1934, granting the requests 
of the following companies to list the specified securities on 
the following stock exchanges: 


American Stock Exchange, Inc—Crown Crafts, Inc., 
common stock, $1 par value (effective as of Octo- 
ber 22, 1976). 


New York Stock Exchange, Inc—Consoiidated Naiu- 
ral Gas Co., 83/s% debentures, due September 1, 
1996 (effective as of October 22, 1976); Electricite 
de France (E.D.F.) Service National, 8.90% guaran- 
teed external notes, due September 15, 1986 (ef- 
fective as of October 19, 1976); Gambles Credit 
Corp., 93/s% senior notes, due July 15, 1986 























(effective as of October 19, 1976); and Pan Ameri- 
can World Airways, Inc., 101/2% convertible subor- 
dinated debentures, due October 1, 2001 (effective 
as of October 27, 1976). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12955/November 5, 1976 


In the Matter of 


MIDWEST STOCK EXCHANGE, INCORPORATED 
120 South LaSalle Street 
Chicago, Illinois 60603 


(SR-MSE- 76-17) 
ORDER APPROVING PROPOSED RULE CHANGE 


On September 13, 1976, the Midwest Stock Exchange, 
Incorporated filed with the Commission, pursuant to Section 
19(b) of the Securities Exchange Act of 1934 (the “Act’’), as 
amended by the Securities Acts Amendments of 1975, and 
Rule 19b-4 thereunder, copies of a proposed Constitutional 
change. The proposal added to the Exchange's Constitution 
a provision making members and general partners and 
officers of member organizations personally liable for the 
acts or omissions of their member organizations in areas 
over which such persons have direct or supervisory respon- 
sibility. 


Notice of the proposed rule change together with the terms 
of substance of the proposed rule change was given by 
publication of a Commission Release (Securities Exchange 
Act Release No. 12809 (September 18, 1976)) and by 
publication in the Federal Register (41 Fed. Reg. 43481 
(October i, 1976)). 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the rules 
and regulations thereunder applicable to national securities 
exchanges, and in particular, the requirements of Section 6 
and the rules and regulations thereunder. 


iT !S THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed rule 
change be, and it hereby is approved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Release No. 12956/November 5, 1976 
Admin. Proc. File Nos. 3-4352 and 3-4403 
In the Matter of 


GOTHAM SECURITIES CORPORATION 
11 Freshwater Lane 
Wilton, Connecticut 


(8-15333) 

PETER CAPLIN 

OPINION OF THE COMMISSION 
BROKER-DEALER PROCEEDINGS 
Ground for Remedial Sanctions 
Fraud 

Improper Submission of Quotations 


Where registered broker-dealer fraudulently induced the 
purchase of shares, submitted quotations to an interdealer 
quotation medium without having required information, and 
failed to inform the quotation medium that quotations were 
being entered pursuant to arrangements with another dealer 
that guaranteed registrant a profit on transactions in the 
securities quoted, and where registrant's president aided 
and abetted these violations, he/d, in the public interest to 
revoke broker-dealer’s registration, and to bar its president 
from association with any broker or dealer with the right to 
apply to become so associated in a restricted capacity after 
a specified interval. 


APPEARANCES: 


Bernard Jay Coven P. C. and Feiner Chernis Curtis and 
Goldman, for Gotham Securities Corporation and Peter 
Caplin. 


William D. Moran, Donald N. Malawsky, Mark N. Jacobs, 
Jacob J. Graber, Regina C. Mysliwiec and Harold Halpern, 
for the Commission's Division of Enforcement. 


Two broker-dealer proceedings under the Securities Ex- 
change Act have been consolidated solely for the purpose 
of disposition. Administrative Proceeding File No. 3-4352 
was initiated by order of September 20, 1973. Administra- 
tive Law Judge David J. Markun filed an initial decision in it 
on May 16, 1975. Administrative Proceeding File No. 3- 
4403 was initiated by an order entered on December 11, 
1973. Administrative Law Judge Irving Schiller filed an initial 
decision in it on July 21, 1975. One record was certified for 
review on February 27, 1976. The other was certified on 
March 29, 1976. Oral argument was waived. 


|. INTRODUCTION 
This opinion deals with two separate proceedings involving 
the same respondents. In each case, Gotham Securities 


Corporation (‘registrant’), a registered broker-dealer, and 
Peter Caplin, its president and sole shareholder, appeal 
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from the findings made and the sanctions imposed by an 
administrative law judge.' 


in September of 1972 Caplin hired one George C. Bergleit- 
ner, Jr. as registrant's trader? despite Caplin’s knowledge 
that Bergleitner had been enjoined in one case, and re- 
strained in another, from violating the federal securities 
laws.3 Bergleitner suggested various stocks as trading vehi- 
cles for registrant. But Caplin’s approval was required 
before Bergleitner could enter an initial quotation for a 
particular stock in the sheets of the National Quotation 
Bureau, Inc. The issues before us involve respondents’ 
activities in connection with the stocks of Marcon Electron- 
ics Corp., The Bolton Group, Ltd., and the EKG Service 
Corp.4 


ll. MARCON 
A. General 
The administrative law judge found that registrant: 


(1) Quoted Marcon without having the information about that 
company required by our Rule 15c2-11; and 


(2) Induced purchases of the stock by fraud.5 


Marcon was a corporate shell. It had no assets.® And its 
certificate of incorporation had been revoked because of the 
company’s failure to pay franchise taxes.’ 


Nevertheless, Marcon’s “stock” was quoted in the sheets. 
Many of those quotations were entered by G. L. Equities 
Corp., a dealer then controlled by Bergleitner. Indeed, from 
July 3 to August 7, 1972, G. L. was the only firm in the 
sheets for Marcon. It quoted the stock continuously at 13/4 
bid, 21/4 asked. After August 7, neither G. L. nor any other 
firm quoted Marcon until registrant started to do so around a 
month later.2 On September 6, registrant began quoting 
Marcon at the instance of Bergleitner, who was by then its 
trader. On January 23, 1973, we suspended trading in 
Marcon stock 


B. Insertion of Quotations Without Required Information 


Registrant's entry into the sheets subjected it to the require- 
ments of Rule 15c2-11 under the Securities Exchange Act. 
That rule seeks to guard against “the fraudulent and manip- 
ulative potential inherent ... when a ... dealer submits 
quotations concerning any infrequently-traded security in 
the absence of certain information.”? As here pertinent, it 
prohibits the insertion of quotations with respect to a stock 
which has not been quoted in the sheets on 12 of the 30 
days preceding the new quote unless the quoting dealer has 
“in his records” specified information about the issuer 
“which he has no reasonable basis for believing is not true 
and correct or reasonably current.” The administrative. law 
judge found registrant's file on Marcon “woefully inadequate 
to meet the requiremenis of Rule 15c2-11.” 


it is undisputed that registrant did not have any current 
financial statements on Marcon and that Caplin was aware 
of this. Caplin claims to have relied on Bergleitner's assur- 
ance that such data were unnecessary for a shell like 
Marcon. But Rule 15c2-11 applies to all companies, includ- 
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ing shells. 


True, shells have neither assets nor operations. Neverthe- 
less, financial statements may provide useful information on 
such matters as the issuer's capitalization.'° 


Moreover, registrant's records did not show that Marcon’s 
certificate of incorporation had been revoked. And those 
records were out of date and incorrect about the identity of 
Marcon’s president. 


Caplin expressly permitted Bergleitner to quote Marcon after 
personally examining registrant's file on it.11 Caplin admits 
that he knew that Marcon was a shell. That knowledge 
should have made him particularly sensitive to the need to 
see to it that registrant's file was accurate, complete and 
current. Instead, as we have seen, Caplin was content to 
rely on Bergleitner's assurances that current financial state- 
ments were not required. 


Rule 15c2-11 also requires that the dealer supply the 
quotation system with all of the information that he, the 
dealer, is required to have concerning a stock. Registrant 
did not do that 


We conclude, as did the administrative law judge, that 
registrant, willfully aided and abetted by Caplin,'? main- 
tained and reported insufficient information about Marcon in 
willful violation of Section 15(c)(2) of the Exchange Act and 
Rule 15c2-11 thereunder. 


C. Fraud 


Bergleitner's family owned at least 2,800 Marcon shares 
before the period in question. In seeking Caplin’s approval 
to trade Marcon, Bergleitner stated that he wanted to create 
a market for the benefit of his customers who had previously 
purchased the stock.'3 Registrant entered the sheets for 
Marcon on September 6 with quotations of 11/2 bid, 2'/a 
asked.'* Respondents seek to justify these quotations on 
the ground that they were based on G. L.'s last quotations.1§ 


Respondents’ Marcon quotations illustrate a point we made 
when we promulgated Rule 15c2-11. At that time we 
reminded the broker-dealer community “that the submission 
or publication of a quotation at a price which does not bear 
a reasonable relationship to the nature and scope of the 
issuer's business or its financial status or experience, may 
constitute a part of a fraudulent or manipulative scheme.”'® 
Here Bergleitner was seeking to unload his family’s Marcon 
holdings at a satisfactory price. 


His quotations took care of the price. And they also en- 
hanced the plausibility of his misrepresentations to one 
customer that Marcon was “going to do big things.” Ten 
days later, Bergleitner informed the customer that Marcon 
was a shell. At the same time, however, he assured the 
customer that his investment was safe because Marcon 
would soon merge with another company and the stock 
“would [then] be worth a lot of money.” Similarly, Bergleit- 
ner told a salesman for another securities firm that assets 
would be put into Marcon, and that major over-the-counter 
firms would soon make a market in its stock. He advised the 
salesman to hold the stock until it reached 5 or 6, and 
“guaranteed” him against losses even if Bergleitner had to 
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make them good. The salesman in turn conveyed the 
substance of Bergleitner’s representations to two of his 
customers who bought 2,000 shares from him at 23/s to 3- 
"a. 


Bergleitner had no basis for his recommendations and 
optimistic statements. So those statements were fraudu- 
lent.'17 The statements coupled with the quotations in the 
sheets enabled Bergleitner to unload his family’s 2,800 
shares in a worthless shell and to do so at advantageous 
prices.'8 


In view of the foregoing, we find, as did the administrative 
law judge, that registrant willfully violated’? the antifraud 
provisions of the Securities Act2° and the Exchange Act.2! 


We further conclude, as did the law judge, that Caplin wilfully 
aided and abetted registrant's fraud. Caplin specifically 
authorized Bergleitner to recommend Marcon. To be sure, 
Caplin imposed restrictions on the amount of Marcon stock 
to be sold to any one customer and on the kinds of 
customers to whom such restricted quantities were to be 
sold. He claims to have told Bergleitner that Marcon should 
be recommended only to people interested in a “high-risk, 
shell-type” situation.22 However, Marcon was no “high-risk, 
shell-type” situation. It was a total loss situation. It could not 
reasonably be recommended as a speculative vehicle even 
to the most reckless of plungers.23 


When Caplin hired Bergleitner, he knew that Bergleitner 
was subject to judicial ‘orders enjoining and restraining him 
from violations of the securities acts. In such circumstances 
Caplin should have been especially vigilant.24 Instead, he 
merely acquiesced in Bergleitner’s activities.2° 


Ill. BOLTON AND EKG 


Registrant traded Bolton units?® and EKG stock at the 
request of one Daniel Claridy, president of Park Securities, 
Inc.,2”7 which had acted as underwriter of Regulation A 
offerings of those securities.28 The administrative law judge 
found that registrant acted pursuant to a guaranteed profit 
“arrangement” with Park. 


Respondents, however, deny the existence of such an 
“arrangement.” 


In October of 1972, Claridy invited Bergleitner to trade 
Bolton for registrant. Bergleitner testified that Claridy offered 
to “protect us” by supplying stock to cover “all my shorts” 
and buying stock to eliminate “all my longs.” Although no 
specific discussion took place on this point, it was evidently 
understood that registrant would make a ‘'/s-'/4 profit on 
each unit it traded. After receiving Bergleitner's assurance 
that ‘‘we wouldn't be hurt” because Claridy “would cover our 
shorts and buy our longs,” Caplin permitted Bergleitner to 
trade Bolton, leaving the details in his hands. 


Registrant quoted Bolton in the sheets from October 9, 1972 
to January 1973. Bergleitner frequently called Claridy to get 
his market, and “keyed on him.” True, registrant did not 
have much activity in the stock. But each time it made a 
purchase or sale,29 it effected an offsetting transaction with 
Park at a profit of 1/s-'/a per unit. Indeed, before effecting a 
trade, Berleitner would generally call Claridy to make certain 


that we would cover him on it. 


Some two months after registrant started to trade Bolton 
under the protective arrangement noted above, Claridy 
invited Bergleitner to trade EKG with the assurance “that 
there would be [similar] protection.” Caplin authorized Ber- 
gleitner to quote the stock, after Bergleitner told him that ‘it 
was the same deal as Bolton” and “we have the same 
protection as we did on the Bolton Group.” Registrant went 
into the sheets in January of 1973. 


We think it clear that registrant submitted quotations to the 
sheets for Bolton and EKG in furtherance of its guaranteed 
profit arrangements with Park.3° The publisher of the sheets 
was not informed of those arrangements despite Caplin’s 
knowledge of them. We therefore conclude, as did the 
administrative law judge, that registrant, willfully aided and 
abetted by Caplin, willfully violated Section 15(c)(2) of the 
Exchange Act and Rule 15c2-7 thereunder.3! 


IV. PUBLIC INTEREST 


In each of the two cases before us an administrative law 
judge concluded that registrant's broker-dealer registration 
should be revoked, and that Caplin should be barred from 
association with any broker or dealer. In each instance the 
bar order was softened with the proviso that, after respec- 
tive periods of eight and six months, Caplin might apply for 
permission to return to the securities business as a super- 
vised employee upon a showing of adequate supervision. 
Registrant's misconduct, as detailed above, was serious, 
and we agree with the two administrative law judges who 
heard these cases that the public interest requires that 
registrant's registration as a broker and dealer be revoked.*2 


Caplin argues that his bar from proprietary and supervisory 
activities is too severe.23 We disagree. Although he was not 
the prime culprit, his misdeeds were far from minor. He 
involved himself in a fraudulent scheme to market Marcon 
stock by expressly authorizing Bergleitner to recommend 
that worthless issue to customers at arbitrary prices. He 
permitted the entry of Marcon quotations when registrant 
lacked required information about that company, and he did 
not inform the quotation system of registrant's guaranteed 
profit arrangements involving the securities of Bolton and 
EKG. 


We see no basis for further leniency. Caplin’s misconduct 
shows him to be unfit for either a supervisory or a proprie- 
tary position in the securities industry.24 Hence we affirm the 
sanctions imposed by the administrative law judges. Our 
order will thus bar Caplin but give him leave, after 14 
months, to apply for permission to become associated with 
a broker-dealer in a non-proprietary, non-supervisory ca- 
pacity, upon a showing of adequate supervision.%5 


An appropriate order will issue.°® 


By the Commission (Chairman HILLS and Commissioners 
LOOMIS and EVANS); Commissioner POLLACK not partici- 
pating. 


George A. Fitzsimmons 
Secretary 
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1 Our findings are based on an independent review of the 
two records. 


2 Upon Bergleitner’s default in these proceedings, he was 
barred from association with any broker or dealer. George 
C. Bergleitner, Securities Exchange Act Release No. 10621 
(January 30, 1974), 3 SEC Docket 455. 


3In April 1971, the United States District Court for the 
Southern District of New York permanently enjoined Ber- 
gleitner, with his consent, from violating the antifraud, net 
capital and reporting provisions of the securities laws. 
S.E.C. v. M.J.Manchester & Co., Inc., 71 Civil 1186: And in 
December of 1971, with Bergleitner's consent, that same 
court in another case entered an order temporarily restrain- 
ing him from violations of the securities acts’ registration 
and antifraud provisions. S.E.C. v. Pied Piper Yacht Chart- 
ers Corporation, 71 Civil 5341. 


4 One proceeding dealt with Marcon, and the other, with the 
remaining two issues. 


5 The administrative law judge also found that registrant 
manipulated the market for Marcon. However, we view 
respondents’ activities as an integrated fraudulent scheme. 
To separate that scheme into its component parts would, we 
think, be highly unrealistic. Hence we do not consider 
market manipulation a separate issue. 


6 Following the confirmation of an arrangement with its 
creditors under Chapter XI of the Bankruptcy Act, Marcon 
emerged in 1970 as an entity unembarrassed by liabilities 
but also unburdened by assets. 


7 This happened in February of 1971. That was nineteen 
months before registrant began quoting the stock in Sep- 
tember of 1972. 


®G. L. apparently went out of business in August of 1972. 
Pursuant to its default in other proceedings, its broker- 
dealer registration was later revoked. G. L. Equities Corp., 
Securities Exchange Act Release No. 10384 (September 
12, 1973), 2 SEC Docket 425. 


° Securities Exchange Act Release No. 9310 (September 
13, 1971), announcing the adoption of Rule 15c2-11. 


10 Caplin, a financial analyst, admitted this 


" This file was actually collected by Bergleitner before he 
became registrant's trader. It showed that in November of 
1971 he had asked the New Jersey authorities for informa- 
tion on Marcon’s status, but when his inquiry produced a 
form letter requesting a $2 search fee, he let the matter 
drop. Caplin admitted that he knew about this correspond- 
ence. But when asked at the hearing whether Bergleitner 
ever got the report, he testified ‘| don't know.” 


12 The president of a corporate broker-dealer is not relieved 
of responsibility for assuring his firm's compliance with 
applicable requirements “unless and until he reasonably 
delegates a particular function to another person in the firm, 
and neither knows nor has reason to know that such person 
is not properly performing his duties.” Jerome H. Shapiro, 
Securities Exchange Act Release No. 12615 (July 12, 
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1976), 10 SEC Docket 10, 11. But here Caplin himself 
authorized registrant to enter the sheets for Marcon. And he 
did that when he knew its Marcon file did not contain current 
information. As we stated in H. C. Keister & Company, 43 
S.E.C. 164, 169 (1966): ‘A finding that a person is an aider 
or abetter is established by a showing that he performed 
acts which he knows or has reason to know will contribute 
to the carrying out of the wrongful conduct.” 


13 Bergleitner told that Marcon had “value” as a ‘clean 
shell” for merger or acquisition purposes. But in light of the 
revocation of its certificate of incorporation, this was unreal- 
istic. 


14 With 152,000 shares outstanding, this put a $342,000 
price tag on Marcon. 


15 Registrant's bid was actually 1/4 of a point below G. L.'s. 


16 Securities Exchange Act Release No. 9310 (September 
13, 1971), promulgating Rule 15c2-11. 


17 In Willard G. Berge, Securities Exchange Act Release 
No. 12846 (September 30, 1976), 10 SEC Docket 601, 602, 
we recently stressed that: “A professional who recommends 
the unknown securities of obscure issuers is under a duty 
to investigate and to see to it that his recommendations 
have a reasonable basis.” (Emphasis added.) 


18 There was nothing novel about this. It was a crude 
version of a technique that we usually encounter in more 
sophisticated form. See part Il of Application of the Securi- 
ties Exchange Act of 1934 to Spin Offs of Securities and 
Trading in the Securities of Inactive or Sheli Corporations, 
Securities Act Release No. 4982, Securities Exchange Act 
Release No. 8638 (July 2, 1969) where we spoke, among 
other things, of the frequency with which unscrupulous 
persons resort to “exaggerated or misleading statements 
... designed to stimulate interest of public investors in the 
company’s shares in violation of the anti-fraud provisions of 
the Securities Exchange Act of 1934" and then ‘take 
advantage of the market activity and the price rise which 
they have generated” so as to sell “their shares at the 
inflated prices to the public in violation of the .. . anti-fraud 
provisions of the Federal securities laws.’ Compare Section 
9(a)(4) of the Securities Exchange Act and the discussion of 
that section in 3 Loss, Securities Regulation 1542-1543 (2d 
ed. 1961). 


19 True, registrant's violations rest wholly on the doctrine of 
respondeat superior. But that is sufficient. Hence Bergleit- 
ner's misdeeds are attributable to registrant. See Armstrong 
Jones & Co. v. S.E.C., 421 F.2d 359, 362 (C.A. 6, 1970), 
cert. denied 398 U.S. 958: H. F. Schroeder & Co., 27 
S.E.C. 833 (1948); Cady, Roberts & Co., 40 S.E.C. 907, 
911 (1961); Sutro Bros. & Co., 41 S.E.C. 470, 479 (1963). 


20 Section 17(a). 
21 Section 10(b) and Rule 10b-5 thereunder. 
22 There was also some talk about selling more of it to 


people who already owned the stock and who might want to 
“average down.” 


« 











23 Caplin also furthered Bergleitner’s fraudulent scheme by 
permitting Bergleitner to enter price quotations in the 
sheets. As previously noted, Caplin knew that Bergleitner 
wanted to make a market in a shell company for the benefit 
of his customers who had previously bought the stock. And 
Caplin also knew that the stock had not been actively 
quoted in the sheets before registrant went into them. 


24 Cf. Alessandrini & Co., Inc., Securities Exchange Act 
Release No. 10466 (October 31, 1973), 2 SEC Docket 656. 


25 We deal here with respondents’ argument that they 
cannot be held liable as “controlling persons” for Bergleit- 
ner's misdeeds. This contention rests on Section 20(a) of 
the Exchange Act, which provides that “every person who 
... controls any person liable under [the act] shall also be 
liable jointly and severally with . . . such controlled person... 
unless the controlling person acted in good faith and did not 
directly or indirectly induce the act or acts constituting the 
violation or cause of action.” We think respondents’ argument 
spurious. Respondents cannot profess to have acted in good 
faith. And they induced, at least indirectly, Bergleitner’s mis- 
deeds. In any event, they can derive no comfort from Section 
20(a). The Court of Appeals held in S.E.C. v. Management 
Dynamics, Inc., 515 F.2d 801, 812 (C.A. 2, 1975), that the 
section “was not intended as the sole measure of employer 
liability” in an enforcement action brought by this Commission, 
and that it was “enacted to expand, rather than restrict, the 
scope of liability under the securities laws.” 


26 Each unit consisted of two shares of common stock and 
one warrant to purchase an additional share of common at 
$1. 


27 Pursuant to their consents in these proceedings, Park's 
broker-dealer registration was revoked and Claridy was 
barred from association with any broker or dealer. Park 
Securities, Inc., Securities Exchange Act Release No. 
11077 (October 30, 1974), 5 SEC Docket 355. 


28 On June 24, 1974, we permanently suspended the Regu- 


lation A exemptions with respect to those offerings. 4 SEC 
Docket 499. 


29 It effected 10 purchases or sales involving some 4,000 
shares. All of these transactions were with other dealers. 


30 On various days both registrant and Park quoted each 
stock in the sheets. 


31 Section 15(c)(2) prohibits a dealer from making any 
fictitious quotation. Rule 15c2-7 in pertinent part provides 
that the furnishing of a quotation to an interdealer quotation 
system constitutes an attempt to induce a securities trans- 
action by making a “fictitious quotation” within the meaning 
of Section 15(c)(2) unless the system is informed, if such is 
the case, that the quotation is submitted in furtherance of an 
arrangement between dealers such as a guarantee of profit. 


32 Registrant is no longer in business. 
33 He terms it a permanent bar. But it is not necessarily 


permanent. As we said in Applications for Relief from 
Disqualification, Securities Exchange Act Release No. 


11267 (February 26, 1975), 6 SEC Docket 346: 


“The Commission recognizes that situations may exist 
where, in light of changed circumstances and after the 
passage of a period of time, it may appear appropriate to 
the Commission, in its discretion, to permit a disqualified 
individual or firm to have the disqualification lifted if, in 
general, the applicant can make a showing satisfactory to 
the Commission that re-entry into the securities business 
would b¢ consistent with the public interest.” 


Judicial notice has been taken of our discretionary power to 
lift or modify disqualifications. Tager v. S.E.C., 344 F.2d 5, 9 
(C.A. 2, 1965); Vanasco v. S.E.C., 395 F.2d 349, 353 (C.A. 
2, 1968); Hanly v. S.E.C., 415 F.2d 589, 598 (C.A. 2, 1969); 
Fink v. S.E.C., 417 F.2d 1058, 1060 (C.A.-2, 1969). Hence 
so-called permanent bars are actually bars of indefinite 
duration. - 


34 As we said in Richard C. Spangler, Inc., Securities 
Exchange Act Release No. 12104 (February 12, 1976), 8 
SEC Docket 1257, 1268 n. 67: “When we deal with these 
matters, we must weigh the effect of our action or inaction 
on the welfare of investors as a class and on standards of 
conduct in the securities business generally. If these pro- 
ceedings are to be truly remedial, they must have a deter- 
rent effect on others in the business who may otherwise be 
tempted to succumb to the lethal admixture of mindless 
enthusiasm and overweening greed that so often brings 
fraud and deceit in its wake.” 


35 We have previously rejected respondents’ contention that 
the Bolton-EKG proceeding is tainted by misconduct on our 
staff's part and ought never to have been instituted. That 
argument is now renewed in somewhat different form. We 
reaffirm our prior rejection of the arguments made in this 
connection. 


36 Our failure to address ourselves explicitly to some of the 
contentions made does not mean that we have ignored 
them. All issues raised have been carefully considered. 
Respondents’ exceptions to the initial decisions are over- 
ruled or sustained to the extent that they are inconsistent or 
in accord with the views expressed in this opinion. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12956/November 5, 1976 


Admin. Proc. File Nos. 3-4352 and 3-4403 
In the Matter of 

GOTHAM SECURITIES CORPORATION 
11 Freshwater Lane 

Wilton, Connecticut 

(8-15333) 

PETER CAPLIN 


SEC DOCKET/899 








ORDER IMPOSING REMEDIAL SANCTIONS 


On the basis of the Commission's opinion issued this day, it 
is 


ORDERED that the registration of Gotham Securities Cor- 
poration as a broker and dealer be, and it hereby is, 
revoked; and it is further 


ORDERED that Peter Caplin be, and he hereby is, barred 
from association with any broker or dealer with the proviso 
that, after fourteen months from the date hereof, he may 
apply to the Commission for permission to become so 
associated in a non-proprietary, non-supervisory capacity, 
upon a showing of adequate supervision. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12957/November 5, 1976 


In the Matter of 


MUNICIPAL SECURITIES RULEMAKING BOARD 
Suite 507 

1150 Connecticut Avenue, N.W. 

Washington, D.C. 20036 


(SR-MSRB-76-4) 


ORDER GIVING NOTICE OF PUBLIC HEARINGS; DESIG- 
NATING HEARING OFFICERS AND TIME, DATE AND 
PLACE FOR HEARINGS; AND ESTABLISHING CERTAIN 
PROCEDURES RELATING TO THE PARTICIPATION OF 
INTERESTED PERSONS IN SUCH HEARINGS. 


The Securities and Exchange Commission today an- 
nounced that it will conduct public hearings with respect to 
proposed Rules G-8, G-9 and G-10 filed by the Municipal 
Securities Rulemaking Board (‘the Board’) to establish 
recordkeeping and preservation requirements for municipal 
securities brokers and municipal securities dealers. 


On October 27, 1976 in Securities Exchange Act Release 
No. 12933, (“Release No. 12933"), the Commission issued 
an order instituting proceedings pursuant to Section 
19(b)(2)(B) of the Securities Exchange Act of 1934 (‘the 
Act’) with respect to the Board’s proposed recordkeeping 
and preservation requirements for municipal securities bro- 
kers and municipal securities dealers. In Release No. 
12933, the Commission stated that the ground upon which 
proceedings were instituted were as follows: 


(1) By establishing a separate, comprehensive and 
detailed recordkeeping structure in addition to an 
existing and applicable recordkeeping structure, pro- 
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posed Rule G-8 raises the issue of whether the 
Board's manner of exercise of its concurrent authority 
with respect to recordkeeping and preservation re- 
quirements imposes a burden on competition which is 
not necessary or appropriate in furtherance of the 
purposes of the Act as required by Section 19(b)(2), 
Section 15B(b)(2)(C) and other applicable statutory 
standards. 


(2) By establishing a recordkeeping structure with 
respect to a particular category of securities transac- 
tions in addition to an existing and generally applica- 
ble recordkeeping structure for one category of firms 
the proposed rules raise the issue of the possibility of 
duplicate or unequal regulation of firms engaged in 
municipal securities transactions which may permit 
unfair discrimination between municipal securities 
brokers and municipal securities dealers in contraven- 
tion of the standards set forth in Section 15B(b)(2)(C) 
of the Act. 


The Commission noted that additional matters for 
consideration during the proceedings would include: 


(a) The desirability of the Board adopting ge- 
neric recordkeeping rules in language compara- 
ble to that of existing recordkeeping rules; and 


(b) The appropriateness of applying a single 
uniform recordkeeping standard to: registered 
brokers and dealers conducting a general secu- 
rities business as well as effecting transactions 
in municipal securities; registered brokers and 
dealers effecting transactions solely in munici- 
pal securities; and registered municipal securi- 
ties dealers which are banks or separately iden- 
tifiable departments or divisions of banks. 


The Commission also stated that it would consider, pur- 
suant to Rule 19b-4, any request for an opportunity to make 
an oral presentation,’ and that it would attempt to schedule 
hearings during the first two weeks of November. Due to the 
comprehensiveness and complexity of the issues to be 
considered, the Commission has determined that a longer 
period of time is required in order to allow adequate 
preparation of oral presentations. It is therefore ordered, 
pursuant to the provisions of Section 19(b)(2) of the Act and 
Rule 19b-4 thereunder, Sections 21(a), 21(b) and 22 of the 
Act and Rule 6(c) of the Commission's Rules of Practice, 
that such hearings shall commence at 10:00 a.m. on 
November 22, 1976 in Room 876 at the Securities and 
Exchange Commission, 500 North Capito! Street, Washing- 
ton, D.C. 20549, and continue thereafter at such times and 
places as may be designated by the hearing officer. 


It is further ordered that for the purpose of the hearings Lee 
A. Pickard, Director, Nelson S. Kibler, Assistant Director, 
and Ann L. Vicek, Branch Chief, Division of Market Regula- 
tion, be and hereby are designated hearing officers to 
preside over such hearings and to perform all duties in 
connection therewith as prescribed by law. 


It is further ordered that any interested person who wishes 
to appear and give an oral presentation of his views at the 
hearing may. do so at the sole direction of said officers 








based on the relevance and materiality of the presentation 
and on the similarity of presentations already made or 
scheduled to be made. Any interested person who wishes to 
make such a presentation: (i) shall contact Daniel J. Piliero 
ll, Counsel for the Investigatory Proceeding, Marshall H. 
Lichtenstein, Maureen J. Smith or Lawrence Casey, Associ- 
ate Counsel! for the Investigatory Proceeding, at (202) 755- 
1390 before November 15, 1976; (ii) shall submit twenty-five 
(25) copies of the written text of his prepared statement to 
said counsel no later than four(4) business days prior to 
such person's scheduled appearance; (iii) shall generally be 
limited to a twenty minute prepared statement; and (iv) shall 
be prepared to respond to inquiries from the Commission 
and its staff. In advance of or during the hearings, any 
person may submit written questions to be directed to a 
particular witness or group of witnesses, but the presiding 
hearing officer will determine in his sole discretion whether 
and to what extent to direct those questions to any witness. 


A list of witnesses, setting forth the time scheduled for their 
appearances, will be published in the SEC News Digest. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





1 “Section 19(b)(1) would require the SEC to give notice and 
provide an opportunity for interested persons to participate 
in the process of reviewing a proposed change in self- 
regulatory organization's rules. In addition, this section 
would require that all comments and all correspondence 
between the SEC and the self-regulatory agency concerning 
the proposal be available for public inspection. Section 
19(b)(2) would give the SEC sufficient flexibility to fashion a 
proceeding appropriate to the particular self-regulatory pro- 
posal being considered. In many, perhaps most, situations, 
notice and opportunity for written comment would be suffi- 
cient and there would undoubtedly be few, if any, com- 
ments. In cases in which fundamental policy issues are 
involved, however, oral hearings or publicly announced 
conferences might be most appropriate.’ Securities Acts 
Amendments of 1975, Report of the Senate Committee on 
Banking, Housing and Urban Affairs to Accompany S. 249, 
S. Rep. No. 75, 94th Cong., ist Sess. 30 (1975). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12958/November 5, 1976 


In the Matter of 

THE OPTIONS CLEARING CORPORATION 
5950 Sears Tower 

233 S. Wacker Drive 

Chicago, Illinois 60606 

(SR-OCC-76-3) 


ORDER APPROVING RULE CHANGE SUBMITTED BY 


THE OPTIONS CLEARING CORPORATION RELATING 
TO CLEARING MEMBERS’ FINANCIAL RESPONSIBILITY. 


On May 25, 1976, the Options Clearing Corporation 
(“OCC”) submitted, pursuant to Rule 196-4 under the 
Securities Exchange Act of 1934 (the “Act’), proposed 
changes to OCC Rule 304. 


In accordance with Section 19(b) of the Act and Rule 19b-4 
thereunder, notice of the proposed rule change was pub- 
lished in the Federal Register (41 Fed. Reg. 23501, June 
10, 1976), and the public was invited to comment thereon. 
Notice of the filing and an invitation for comments also 
appeared in Securities Exchange Act Release No. 34- 
12514, June 3, 1976. By letter dated October 22, 1976, 
OCC amended the filing. The amendments were incorpo- 
rated in the OCC submission and included in the public file. 


The proposed change to OCC Rule 304 would prohibit 
withdrawals of capital from any clearing member organiza- 
tion if the effect would be to reduce the organization's net 
capital below the withdrawal prohibition levels. 


The Commission has reviewed the proposed change to 
Rule 304 and finds that it is consistent with the requirements 
of the Act and the rules and regulations thereunder applica- 
ble to registered clearing agencies. 


IT 1S THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed change to OCC Rule 
304 contained in File No. SR-OCC-76-3 be, and hereby is, 
approved. 


For the Commission, by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12959/November 8, 1976 


In the Matter of 


BOSTON STOCK EXCHANGE 
53 STATE STREET 
BOSTON, MASSACHUSETTS 02109 


(SR-BSE-76-3) 


ORDER APPROVING PROPOSED RULE CHANGE BY 
THE BOSTON STOCK EXCHANGE 


On September 20, 1976, the Boston Stock Exchange filed 
with the Commission, pursuant to Section 19(b) of the 
Securities Exchange Act of 1934 (the “Act’’), as amended 
by the Securities Acts Amendments of 1975, and Rule 19b- 
4 thereunder, copies of several amendments to a previously 
proposed rule change and constitutional change package 
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(File No. BSE-76-3) to restructure its disciplinary procedures 
and rules regarding access to the facilities of the Exchange. 


Notice of the proposed rule.and constitutional changes 
together with the terms of their substance was given by 
publication of a Commission Release (Securities Exchange 
Act Release No. 12837 (September 28, 1976)), and by 
publication in the Federal Register (41 Fed. Reg. 44767 
(October 12, 1976)). 


The Commission finds that the proposed rule and constitu- 
tional changes are consistent with the requirements of the 
Act and the rules and regulations thereunder applicable to 
national securities exchanges, and in particular, the require- 
ments of Section 6 and the rules and regulations thereun- 
der 


IT 1S THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed rule 
and constitutional changes be, and they hereby are, ap- 
proved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12960/November 8, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
THE MUNICIPAL SECURITIES RULEMAKING BOARD 


File No. SR-MSRB-76-10 


The Municipal Securities Rulemaking Board submitted on 
November 4, 1976, a proposed rule change under Rule 
19b-4 to reduce the underwriting assessment for municipal 
securities brokers and municipal securities dealers. 


The foregoing rule change has become effective, pursuant 
to Section 19(b)(3)(A) of the Securities Exchange Act of 
1934. At any time within sixty days of the filing of such 
proposed rule change, the Commission may summarily 
abrogate such rule change if it appears to the Commission 
that such action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise in 
furtherance of the purposes of the Securities Exchange Act 
of 1934. 


Publication of the submission is expected to be made in the 
Federal Register during the week of November 15, 1976. 
Interested persons are invited io submit written data, views 
and arguments concerning the submission within 30 days 
from the date of publication in the Federal Register. Per- 
sons desiring to make written submission shouid file six 
copies thereof with the Secretary of the Commission, Secu- 
rities and Exchange Commission, 500 North Capitol Street, 
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Washington, D. C. 20549. Reference should be made to 
File No. SR-MSRB-76-10. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, N.W., 
Washington, D. C. Copies of the filing will also be available 
at the principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12961/November 8, 1976 


In the Matter of 


TAD DEPOSITORY CORPORATION 
2 Broadway 
New York, N.Y. 10004 


(SR-TAD-76-2) 


ORDER APPROVING RULE CHANGE SUBMITTED BY 
TAD DEPOSITORY CORPORATION PROVIDING FOR 
THE ESTABLISHMENT OF A PLEDGED SECURITIES 
SERVICE 


On September 10, 1976 the TAD Depository Corporation 
(“TAD”) submitted a proposed rule change pursuant to Rule 
19b-4 under the Securities Exchange Act of 1934 (the 
“Act’), providing for the implementation of a Pledged Secu- 
rities Service. The proposed service would permit partici- 
pants in TAD to pledge their shares on deposit with TAD as 
collateral to secure loans. 


In accordance with Section 19(b) of the Act and Rule 19b-4 
thereunder, the rule change was published in the Federal 
Register (41 Fed. Reg. 43483, October 1, 1976), and the 
public was invited to submit comments. Notice of the filing 
and an invitation for comments also appeared in Securities 
Exchange Act Release No. 12822, September 21, 1976. No 
letters of comment were received. 


The Commission has reviewed the TAD submission and 
finds pursuant to paragraph (g) of Rules 8c-1 and 15c2-1 
under the Act that the agreements, provisions and safe- 
guards established by TAD are adequate for the protection 
of investors. The Commission finds also that the proposed 
rule change is consistent with the requirements of the Act 
and the rules and regulations thereunder applicable to 
registered clearing agencies. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change contained 
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in File No. SR-TAD-76-2 be, and hereby is, approved. 


For the Commission, by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12962/November 9, 1976 


An order has been issued granting the application of the 
Cincinnati Stock Exchange for unlisted trading privileges the 
common stock of Nicor Incorporated and Western Airlines, 
Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12963/November 9, 1976 


A notice has been issued giving interested persons until 
December 6 to request a hearing on an application by 
Seligman & Latz, Inc. to withdraw its common stock from 
listing and registration on the American Stock Exchange, 
Inc. This security has become listed and registered on the 
New York Stock Exchange, and the company has con- 
cluded that the costs and expenses of maintaining dual 
listings outweigh the possible benefits of both listings. The 
American Stock Exchange has not objected to this applica- 
tion. 


A notice has also been issued giving interested persons 
until November 30 to request a hearing on an application of 
Thriftway Leasing Company to withdraw its common stock 
from listing and registration on the Boston Stock Exchange. 
The benefits anticipated from listing on the Exchange have 
not been realized, and there has been some reduction in 
newspaper dissemination of price quotations for this secu- 
rity. The Boston Stock Exchange has not objected to this 
application, and the company will continue to file periodic 
reports with the Commission. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12964/November 11, 1976 


The SEC has issued pursuant to Section 12(d) of the 
Securities Exchange Act of 1934 granting the applications of 
the following companies to list the specified securities on 


the New York Stock Exchange, Inc. 


Diamond International Corporation, 8.35 sinking fund 
debentures, due September 1, 2006; 


E.F.Johnson Company, common shares, $.50 par 
value, and P. R. Mallory & Co. Inc., 87/s% sinking 
fund debentures, due 1996. 


All these listings become effective as of October 27, 1976. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12965/November 10, 1976 


The SEC has announced that the specified securities of the 
following companies have become listed on the following 
stock exchanges: 


American Stock Exchange—Pato Consolidated Gold 
Dredging Limited, common shares (effective as of 
November 3, 1976). 


New York Stock Exchange—Cooper Laboratories 
Inc., 10'/2% subordinated debentures, due 1992 
(effective as of November 5, 1976); Avco Corpora- 
tion, 95/s% convertible subordinated debentures, 
due May 3, 2006 (effective as of October 13, 1976): 
and Eckerd Drugs, Inc., common stock, $.10 per 
share (effective as of October 20, 1976). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12966/November 11, 1976 


NOTICE OF FILING OF AMENDED PROPOSED RULE 
CHANGE BY THE MUNICIPAL SECURITIES RULEMAK- 
ING BOARD 


File No. SR-MSRB-76-9 


On November 9, 1976, the Municipal Securities Rulemaking 
Board submitted pursuant to Rule 19b-4 a secong amend- 
ment to a proposed rule change to require brokers, dealers, 
and municipal securities dealers transactions to customers. 
The original proposal was submitted on August 9, 1976. 


Publication of the submission is expected to be made in the 
Federal Register during the week of November 15, 1976. In 
order to assist the Commission to determine whether to 
approve the proposed rule change or institute proceedings 
to determine whether the proposed rule change should be 
disapproved, interested persons are invited to submit written 
data, views’ and arguments concerning the submission 
within 21 days from the date of publication in the Federal 
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Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D. C. 20549. Reference 
should be made to File No. SR-MSRB- 76-9. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, N.W., 
Washington, D. C. Copies of the filing will also be available 
at the principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12967/November 11, 1976 


Exemption of Certain Non-Bank Lenders 


In Securities Exchange Act Release No. 12758 (September 
1, 1976),1 the Commission proposed to amend Title 17 of 
the Code of Federal Regulations by adding a new section 
240.15a-5 (“Rule 15a-5") to exempt from the broker-dealer 
registration requirement of Section +5(a)(1)? of the Securities 
Exchange Act of 1934 (the “Act’)? certain non-bank lenders 
participating in the guaranteed loan program of the Small 
Business Administration (“SBA”). Interested persons were in- 
vited to submit views and comments on the proposed rule; and 
after considering the comments received, the Commission has 
determined to adopt Rule 15a-5 with certain technical amend- 
ments. 


Background and Purpose 


Rule 15a-5 provides an exemption from the Act's broker- 
dealer registration requirement for certain lenders participat- 
ing in the SBA’s guaranteed loan program provided that 
their securities activities requiring such registration are 
limited to making such loans and selling the guaranteed 
portion. The rule permits a financial institution participating 
in the SBA loan program to sell the guaranteed portion of a 
note evidencing such indebtedness provided that the sale is 
made through or to a broker or dealer registered with the 
Commission or to certain institutional customers identified in 
the rule. 


Rule 15a-5 is intended to facilitate participation by qualified 
lending institutions in the SBA’s guaranteed loan program 
by exempting such institutions from regulatory requirements 
under the Act which are not necessary and appropriate for 
the protection of investors. Under its loan program, the SBA 
has sought to encourage private financing of small business 
concerns by providing a guarantee of a portion of an 
approved loan to an eligible small business enterprise. In 
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order to increase the supply of capital available to such 
businesses, the SBA has also encouraged the development 
of a secondary market in the guaranteed portion of such 
loans. Rule 15a-5 represents an effort by the Commission 
to reduce duplicative regulation.4 


As proposed, Rule 15a-5 provided that a sale by a lending 
institution of the guaranteed portion of an SBA approved 
loan would be made to or through a registered broker or 
dealer. The SBA recommended that the Commission also 
provide that sales could be made directly to institutional 
investors; such investors predominate in the secondary 
market for such securities. Based on the SBA’s recommen- 
dation, the rule as adopted will also permit sales to banks, 
savings institutions, insurance companies and otheis with- 
out the services of a broker or dealer. 


Statutory Basis 


The Securities and Exchange Commission, acting pursuant 
to the Securities Exchange Act of 1934 and particularly 
Sections 15 and 23 thereof> hereby adopts §240.15a-5 of 
Title 17 of the Code of Federal Regulations effective De- 
cember 13, 1976. The Commission finds that any burdens 
on competition which may be imposed by the rule’s exemp- 
tion of SBA qualified lending institutions from the Act's 
broker-dealer registration requirement are appropriate in 
furtherance of the purposes of the Act in light of the 
regulation provided by the SBA for the activities covered by 
the exemption. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


November 11, 1976 





141 FR 38786 (September 13, 1976). 
215 U.S.C. 780(a)(1). 


315 U.S.C. 78a et seq., as amended by the Securities Acts 
Amendments of 1975, Pub. L. No. 94-29 (June 4, 1975). 


4 The rule will be available to qualifying lending institutions 
participating under either Section 120.4(a) or 120.4(b) of 
the rules and regulations of the Small Business Administra- 
tion (see 13 CFR 120.4(a) and 120.4(b)(1976)). Banks, as 
defined by Section 3(a)(6) of the Act (15 U.S.C. 78c(a)(b)), 
are excluded from the definitions of the terms “broker and 
“dealer” as defined respectively by Sections 3(a)(4) and 
3(a)(5) of the Act (15 U.S.C. 78c(a)(4) and (a)(5)). 


515 U.S.C. 780 and 78w. 


17 CFR Part 240 is amended by adding new Section 
240.15a-5 as follows: 


§240.15a—5 Exemption of certain non-bank lenders. 


A lender approved under the rules and regulations of 
the Small Business Administration shall be exempt 





from the registration requirement of Section 15(a)(1) 
of the Act if it does not engage in the business of 
effecting transactions in securities or of buying and 
selling securities for its own account except in respect 
of receiving notes evidencing loans to small business 
concerns and selling the portion of such notes guar- 
anteed by the Small Business Administration through 
or to a registered broker or dealer or to a bank, a 
savings institution, an insurance company, or an ac- 
count over which an investment adviser registered 
pursuant to the Investment Advisers Act of 1940 
exercises investment discretion. 


(Sec. 15, 23, 48 Stat. 895, 901, as amended by secs. 
11, 18, 89 Stat. 121-127, 155-156 (15 U.S.C. 780 and 
78w, as amended by Pub. L. No. 94-29)). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12968/November 11, 1976 


INVESTMENT COMPANY ACT 1940 
Release No. 9525/November 11, 1976 


SECURITIES CONFIRMATIONS 


On September 16, 1976, the Commission published Securi- 
ties Exchange Act Release No. 12806, 41 FR 41432 (Sept. 
22, 1976), announcing proposed Securities Exchange Act 
Rule 10b-10 to make it unlawful for any broker, dealer, or 
municipal securities dealer to effect transactions in securi- 
ties for or with the account of a customer without making 
certain written disclosures to that customer. Interested per- 
sons were invited to submit written views and comments on 
proposed Rule 10b-10 not later than November 15, 1976. 


In view of the extent of the revisions contemplated by the 
proposed rule with respect to confirmation disclosure and 
delivery requirements, the Commission has determined to 
extend the comment period until November 29, 1976. Sub- 
missions should be made to George A. Fitzsimmons, Secre- 
tary, Securities and Exchange Commission, Washington, D. 
C. 20549 and should refer to File No. S7-654. All submis- 
sions will be made available for public inspection in the 
Commission's Public Reference Section, Room 6101, 1100 
L Street, N.W., Washington, D. C. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


November 11, 1976 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19746/November 4, 1976 


In the Matter of 


GENERAL PUBLIC UTILITIES CORPORATION 
80 Pine Street 
New York, New York 10005 


(70-5920) 


NOTICE OF PROPOSED BANK BORROWING BY HOLD- 
ING COMPANY 


NOTICE IS HEREBY GIVEN that General Public Utilities 
Corporation (“GPU”), a registered holding company, has 
filed a declaration with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 (“Act’), desig- 
nating Sections 6(a), 7 and 12 and Rules 42(b)(2) and 
50(a)(2), promulgated thereunder as applicable to the pro- 
posed transaction. All interested persons are referred to the 
declaration, which is summarized below, for a complete 
statement of the proposed transaction. 


GPU proposes to borrow, on or before January 31, 1977, an 
aggregate of $50,000,000 from a group of commercial 
banks. The names of such banks and the amounts to be 
borrowed from each will be supplied by amendment. The 
borrowings will be evidenced by GPU's unsecured serial 
notes, maturing in 14 semi-annual installments, the aggre- 
gate principal amount of each of the first 13 installments for 
all borrowings being $2,750,000 and the aggregate principal 
amount of the final installment of all borrowings being 
$14,250,000. Such borrowings shall bear interest at an 
annual rate equal to the following percentages of the prime 
rate for commercial borrowings at each of the lending banks 
as the same shall be in effect from time to time: borrowings 
outstandings during the first two years—115%; during the 
next two years-117%; during the next two years—119%); in 
the final year-120%. Such borrowings shall be repayable, in 
part or in whole, by GPU, at its option, without premium. 
GPU will not be required to maintain any compensating 
balances in respect of such borrowing. 


GPU proposes to utilize the proceeds of the proposed 
borrowings, together with other funds, to redeem the entire 
$58,000,000 principal amount of its outstanding Debenture, 
10'/4% Series, due November 1, 1980. The redemption 
price is 103.42% of the principal amount plus accrued 
interest. It is stated that the proposed bank borrowing will 
allow for the orderly and systematic reductions of GPU's 
indebtedness presently evidenced by the Debentures. It is 
also stated that the average life of the proposed borrowings 
will be substantially equal to the remaining period to matu- 
rity of the Debentures, assuming that no borrowings are 
prepaid prior to maturity. 


The fees, commissions and expenses to be paid in connec- 


tion with the proposed transaction will be supplied by 
amendment. It is stated that no state or federal commission, 
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other than this Commission, has jurisdiction over the pro- 
posed transaction. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 29, 1976, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by said declaration, as amended, which 
he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing thereon. 
Any such request should be addressed: Secretary, Securi- 
ties and Exchange Commission, Washington, D. C. 20549. 
A copy of such request should be served personally or by 
mail upon the declarant at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At any time 
after said date, the declaration, as amended or as it may be 
further amended, may be permitted to become effective as 
provided in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may grant 
exemption from its rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem appropri- 
ate. Persons who request a hearing or advice as to whether 
a hearing is ordered will receive any notices and orders 
issued in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19747/November 8, 1976 


In the Matter of 


NATIONAL FUEL GAS COMPANY 
30 Rockefeller Plaza 
New York, New York 10020 


(70-5922) 


NOTICE OF PROPOSED AMENDMENTS OF CERTIFI- 
CATE OF INCORPORATION AND SOLICITATION OF 
PROXIES IN CONNECTION THEREWITH 


NOTICE IS HEREBY GIVEN that National Fuel Gas Com- 
pany (‘National’), a registered holding company, has filed a 
declaration with this Commission designating Sections 6(a), 
7, and 12(e) of the Public Utility Holding Company Act of 
1935 (“Act”) and Rules 62 and 65 promulgated thereunder 
as applicable to the following proposed transactions. All 
interested persons are referred to the declaration, which is 
summarized below, for a complete statement of the pro- 
posed transactions. 


National's Certificate of Incorporation presently authorizes 
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6,000,000 shares of common stock of which 5,122,515 
shares are currently issued and outstanding. National pro- 
poses to amend its Certificate of Incorporation to increase 
the number of authorized shares of common stock from 
6,000,000 shares to 9,500,000 shares to provide a reasona- 
ble number of authorized but unissued shares of common 
stock for the purposes stated below. National believes that it 
is in the best interests of the company to have shares 
available for such purposes as obtaining equity capital, 
acquisitions, mergers, stock splits, or stock dividends. At the 
present time, National has no plans or arrangements for the 
issuance of any additional shares of common stock. 


National also proposes to amend its Certificate of Incorpora- 
tion to bring it into conformity with the current provisions of 
the New Jersey Business Corporation Act (“New Jersey 
Act’) so that the affirmative vote of a majority (rather than 
two-thirds) of the votes cast is needed to amend the 
Certificate of Incorporation, approve mergers or consolida- 
tions, approve sales, leases, exchanges, or other disposi- 
tion of all or substantially all of the assets of the company, 
and to dissolve the company. 


National intends to submit the preceding proposals for 
consideration and adoption by the stockholders at the 
annual meeting of stockholders to be held on or about 
January 27, 1977. To effect such amendments to the 
Certificate of Incorporation, approval by two-thirds ef the 
votes cast by holders of National’s outstanding common 
stock will be necessary. National proposes to solicit proxies 
from its common stockholders in connection with the pro- 
posed amendments. 


The fees and expenses to be incurred in connection with the 
proposed transactions are to be supplied by amendment. It 
is stated that no State commission and no Federal commis- 
sion, other than this Commission, has jurisdiction over the 
proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than December 3, 1976, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by said declaration which he desires to 
controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D. C. 20549. A copy of 
such request should be served personally or by mai! upon 
the declarant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any time after 
said date, the declaration, as filed or as it may be amended, 
may be permitted to become effective as provided in Rule 
23 of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant exemption 
from such rules as provided in Rules 20(a) and 100 thereof 
or take such other action as it may deem appropriate 
Persons who request a hearing or advice as to whether a 
hearing is ordered will receive any notices and orders 
issued in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 








a i ® 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19748/November 8, 1976 


In the Matter of 


LOUISIANA POWER & LIGHT COMPANY 
142 Delaronde Street 
New Orleans, Louisiana 70174 


(70-5919) 


NOTICE OF PROPOSED ISSUE AND SALE OF FIRST 
MORTGAGE BONDS 


NOTICE IS HEREBY GIVEN that Louisiana Power & Light 
Company (‘Louisiana’), an electric utility subsidiary of Mid- 
die South Utilities, Inc., a registered holding company, has 
filed a declaration with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 (‘Act’), desig- 
nating Sections 6(a) and 7 of the Act and Rule 50 promul- 
gated thereunder as applicable to the proposed transaction. 
All interested persons are referred to the declaration, which 
is summarized below, for a complete statement of the 
proposed transaction. 


Louisiana proposes to issue and sell at competitive bidding 
$40,000,000 principal amount of its First Mortgage Bonds 
(“Bonds”), _.% Series. It is anticipated that the Bonds will 
have a term of 30 years; if however, market conditions 
require a different term of years Louisiana will amend its 
declaration to provide for a different term or to establish a 
procedure whereby Louisiana will give notice of the maturity 
date of the Bonds at a reasonable time in advance of the 
date fixed for the presentation of bids. The interest rate of 
the Bonds and the price, exclusive of accrued interest, 
which will be not less than 100% nor more than 1023/4% of 
the principal amount thereof, will be determined by competi- 
tive bidding. The Bonds will be issued under the Mortgage 
and Deed of Trust (“Mortgage”) dated April 1, 1944 be- 
tween Louisiana and The Chase Manhattan Bank (N.A.) 
and Charles F. Ruge as trustee, as heretofore supple- 
mented by various indentures and as it is to be further 
supplemented by a twenty-third supplemental indenture 
(“Supplemental Indenture’) to be dated the first day of the 
calendar month in which the Bonds are issued. The Bonds 
will be redeemable, at the option of Louisiana, in whole or in 
part at any time prior to maturity. The Supplemental Inden- 
ture will include a prohibition, for a period of not more than 
five years, against refunding the Bonds, directly or indirectly, 
with funds borrowed at a lower effective interest cost 


Louisiana will apply the net proceeds derived from the sale 
of the Bonds to the payment of short-term borrowings, 
estimated to total $20,000,000 at the time the proceeds are 
received, and the financing, in part, of Louisiana's construc- 
tion program. 


The fees and expenses to be incurred in connection with the 
proposed transaction are estimated at $160,000, including 
legal fees of $46,000 and accounting fees of $11,000. The 
fee of counsel for the purchasers of the Bonds is estimated 
at $15,000 and will be paid by the successful bidders. It is 
stated that no State commission and no Federal commis- 
sion, other than this Commission, has jurisdiction over the 
proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than December 2, 1976, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by the filing which he desires to contro- 
vert; or he may request that he be notified if the Commis- 
sion should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of such 
request should be served personaily or by mail upon the 
declarants at the above-stated address, and proof of service 
(by affidavit or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after said date, 
the declaration, as filed or as it may be amended, may be 
permitted to become effective as provided in Rule 23 of the 
General Rules and Regulations promuigated under the Act, 
or the Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered will 
receive any notices or orders issued in this matter, including 
the date of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19749/November 8, 1976 


In the Matter of 

THE NARRAGANSETT ELECTRIC COMPANY 
280 Melrose Street 

Providence, Rhode Is!and 02901 

NEW ENGLAND POWER COMPANY 

20 Turnpike Road 

Westborough, Massachusetts 01581 

(70-5910) 


NOTICE OF TRANSFER OF OWNERSHIP INTEREST IN 
GENERATING UNITS BETWEEN AFFILIATES 


NOTICE IS HEREBY GIVEN that the Narragansett Electric 
Company (‘Narragansett’) and New England Power Com- 
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pany (“NEPCO"), electric utility subsidiary companies of 
New England Electric System, a registered holding com- 
pany, have filed a declaration pursuant to the Public Utility 
Holding Company Act of 1935 (‘Act’) designating Section 
12(f) of the Act as applicable to the following transaction. All 
interested persons are referred to the declaration, which is 
summarized below, for a complete statement of the follow- 
ing transactions. 


NEPCO, along with three other New England utilities not 
affiliated with NEPCO, has entered into an agreement under 
which NEPCO, as !ead owner, proposes to construct two 
nuclear electric generating units (‘units’) at a site in 
Charleston, Rhode Island or at some alternate site. Rhode 
Island law requires that if a foreign utility (not organized in 
Rhode Island) exercises certain powers over a generating 
facility in Rhode Island and if that foreign utility has an 
affiliate operating in Rhode Island, the affiliated Rhode 
Island utility shall participate in the ownership of the facility. 
Narragansett is a Rhode Island utility and therefore to 
comply with the statute, NEPCO, a Massachusetts utility, 
has transferred a 0.26 ownership interest in the units to 
Narragansett. NEPCO and Narragansett seek authority un- 
der Section 12(f) of Act to make this transfer of the 
ownership interest. 


It is stated that Narragansett has paid NEPCO $57,190.53 
for the transfer of the ownership interest. This consideration 
represents 0.26% of expenditures incurred with resect to the 
units, consisting of $32,930.08 for construction expendi- 
tures, $23,230.78 for nuclear fuel expenditures and 
$1,029.67 for expenditures related to the acquisition of the 
site for the units. 


It is stated that the contract between Naragansett and 
NEPCO regarding the transfer of ownership interest has 
been filed with the Rhode Island Division of Public Utilities 
and Carriers and that no other state commission and no 
federal commission, other than this Commission, has juris- 
diction over the transaction. Fees and expenses to be 
incurred in connection with the transaction are estimated not 
to exceed $2,000, consisting of services provided at cost by 
New England Power Service Company. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than December 6, 1976, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by said declaration which he desires to 
controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D. C. 20549. A copy of 
such request should be served personally or by mail upon 
the declarants at the above-stated addresses, and proof of 
service (by affidavit or, in case an attorney at law, by 
certificate) should be filed with the request. At any time after 
said date, the declaration, as it may be amended, may be 
permitted to become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under the Act, 
or the Commission may grant exception from such rules as 
provided in Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered will 
receive any notices and orders issued in this matter, includ- 
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ing the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19750/November 9, 1976 


In the Matter of 


WESTERN MASSACHUSETTS ELECTRIC COMPANY 
West Springfield, Massachusetts 


(70-5912) 


ORDER APPROVING ISSUANCE AND SALE OF FIRST 
MORTGAGE BONDS AT COMPETITIVE BIDDING AND 
THE ISSUANCE AND SALE OF UNSECURED PROMIS- 
SORY NOTES TO BANKS 


Western Massachusetts Electric Company (“WMECO"), an 
electric utility subsidiary company of Northeast Utilities 
(“NU”), a registered holding company, has filed an applica- 
tion-declaration and amendments, thereto, with this Com- 
mission pursuant to the Public Utility Holding Company Act 
of 1935 (“Act”), designating Sections 6(a), 6(b) and 7 of the 
Act and Rule 50(a)(2) promulgated thereunder as applicable 
to the following proposed transactions. 


WMECO proposes to issue and sell, subject to the competi- 
tive bidding requirements of Rule 50 under the Act, up to 
$30,000,000 principal amount of its First Mortgage Bonds, 
Series M, _.%, due November 1, 2006 (“Bonds”). The 
interest rate (which shall be a multiple of '/s of 1%) and the 
price, exclusive of accrued interest, to be paid to WMECO 
(which shall not be less than 100% nor more than 102.75% 
of the principal amount thereof) will be determined by the 
competitive bidding. WMECO will publicly invite written 
proposals for the purchase of the Bonds at least six days 
prior to entering into any contract or agreement for their 
sale. 


The Bonds will be issued under the First Mortgage Inden- 
ture and Deed of Trust (“Mortgage Indenture’) dated as of 
August 1, 1954, between the Company and The First 
National Bank of Boston, Successor Trustee, as heretofore 
supplemented and amended by indentures and as to be 
further supplemented and amended by a Forty-third Supple- 
mental Indenture to be dated as of November 1, 1976. The 
terms shall include a provision that no Bonds shali be 
redeemed at the applicable optional redemption price prior 
to November 1, 1981, if such redemption is for the purpose 
of or in anticipation of refunding such Bonds through the 
use, directly or indirectly, of funds borrowed by WMECO at 











an effective interest cost to WMECO of less than the 
effective interest cost to WMECO of the Bonds. 


WMECO also proposed prior to the sale of the Bonds to 
issue and sell its unsecured promissory notes equally to 
Chemical Bank and Citibank, N.A. in the aggregate principal 
amount of $20,000,000, maturing in 1980 in four equal 
semiannual installments, the final installment being payable 
not more than five years after the date of issuance and 
bearing interest at a rate per annum of (i) 118% of the 
prevailing prime rate of Chemical Bank during the initial 
year, (ii) 120% of the prime rate during the second year, (iii) 
122% of the prime rate during the third year and (iv) 124% 
of the prime rate thereafter (“Bank Loan’). Assuming a 
prime rate of 61/2% the effective interest rate will be as 
follows: first year at 118% = 7.67%; second year at 120% = 
7.80%; third year at 122% = 7.93%; and, thereafter at 
124% = 8.06%. The Bank Loan will be subject to a 
commitment fee of '/2 of 1% per annum on the amount of 
the aggregate commitment from the date of execution of the 
loan agreement. Pursuant to the loan agreement under 
which the promissory notes are to be issued, WMECO can 
prepay the Bank Loan at any time without premium or 
penalty and any prepayment of the Bank Loan will be 
permitted only if each payment is made between the banks 
on a pro rata basis. There are no compensating balances 
required in connection with the Bank Loan. 


The sale of the Bonds and the Bank Loan are separate 
transactions and are not contingent upon each other. The 
net proceeds from the issue and sale of the Bonds will be 
used to repay $20,000,000 in advances from NU and a 
portion of WMECO's short-term borrowings incurred, in part, 
to finance WMECO's construction program. The proceeds 
from the Bank Loan will be used to repay a portion of 
WMECO's short-term borrowings. Short-term borrowings 
are estimated to total $55,000,000 prior to the sale of the 
Bonds and Bank Loan. WMECO estimates that short-term 
borrowings will be about $25,000,000 at December 31, 
1976. 


WMECO's 1976-1977 construction program is expected to 
total about $54,600,000 ($35,400,000 in 1976 and 
$19,200,000 in 1977), assuming the contemplated sale by 
WMECO of part of its interest in Millstone Unit No. 3 and all 
or substantially all of its interest in Pilgrim Unit No. 2 is 
consummated in 1976. 


The Massachusetts Department of Public Utilities and the 
Connecticut Public Utilities Control! Authority have approved 
the proposed transactions. No other State commission and 
no Federal commission, other than this Commission, has 
jurisdiction over the proposed transactions. The fees and 
expenses to be incurred in connection with the proposed 
transactions are estimated at $128,000, including legal fees 
of $14,000 and accounting fees of $16,000. 


Due notice of the filing of said application-declaration has 
been given in the manner prescribed in Rule 23 under the 
Act (HCAR No. 19715), and no hearing has been requested 
of or ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are satisfied 
and that no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 


investors and consumers that said application-declaration, 
as amended, be granted and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application-declara- 
tion, as amended, be, and it hereby is, granted and permit- 
ted to become effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19751/November 9, 1976 


In the Matter of 


GEORGIA POWER COMPANY 
Atlanta, Georgia 


(70-5792) 


ORDER AUTHORIZING SALE OF INTEREST IN TWO 
NUCLEAR GENERATING UNITS 


Georgia Power Company (‘Georgia’), an electric utility 
subsidiary company of The Southern Company, a registered 
holding company, has filed a declaration and amendments 
thereto with this Commission pursuant to Section 12(d) of 
the Public Utility Holding Company Act of 1935 (‘Act’) and 
Rule 44 promulgated thereunder regarding the following 
proposed transaction. 


Georgia proposes to sell to (1) Oglethorpe Electric Member- 
ship Corporation, an electric membership corporation or- 
ganized and existing under the laws of the State of Georgia 
(“OEMC’), (2) the Municipal Electric Authority of Georgia, a 
public body corporate and politic and an instrumentality of 
the State of Georgia (“MEAG”), and (3) the City of Dalton, 
Georgia, an incorporated municipality in the State of Geor- 
gia acting by and through its Board of Water, Light and 
Sinking Fund Commissioners (‘Dalton’), pursuant to a 
Purchase and Ownership Participation Agreement dated as 
of August 27, 1976, among Georgia, OEMC, MEAG, and 
Dalton (‘Ownership Agreement”), 30.0%, 17.7% and 1.6% 
undivided ownership interests, respectively, as tenants in 
common in two 1150 MW maximum rated nuclear generat- 
ing units known as the Alvin W. Vogtle Nuclear Units Nos. 1 
and 2 (collectively, “Plant Vogtle’) to be located in Burke 
County, Georgia. Each of such sales is conditioned upon 
the completion of the others, except that the sales to OEMC 
and MEAG are not conditioned upon the completion of the 
sale to Dalton. Georgia will obtain from the Trustee under its 
First Mortgage Bonds a release of such undivided owner- 
ship interests in Plant Vogtle to be sold to OEMC, MEAG, 
and Dalton and will retain a 50.7% undivided ownership 
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interest in such plant. Assuming the closing of such sales 
were to take place on December 31, 1976, Georgia would 
receive approximately $36,281,000 from OEMC, 
$21,406,000 from MEAG, and $1,935,000 from Dalton in 
respect of the purchase of such undivided ownership inter- 
ests. Georgia expects to apply the proceeds of such sales 
towards the cost of its construction program. 


After the closing. Georgia is to complete the construction of 
Plant Vogtle on its own behalf and as agent for the other co- 
owners, and Georgia, OEMC, MEAG, and Dalton are to 
make monthly payments in advance into a separate con- 
struction account in respect of 50.7%, 30.0%, 17.7%, and 
1.6°o, respectively, of all additional costs to be incurred in 
the construction and completion of Plant Vogtle. 


Georgia has entered into a separate Operating Agreement 
with OEMC, MEAG, and Dalton providing for the sole 
operation and maintenance of Plant Vogtle by Georgia and 
for payment by GPC, OEMC, MEAG, and Dalton of that 
portion of all costs of operation and maintenance of Plant 
Vogtle equal to their respective entitlements to the energy 
from each unit of Plant Vogtle. The Operating Agreement 
will terminate on June 28, 2014, subject to extension 
through November 16, 2018. 


The Operating Agreement requires Georgia to purchase 
from OEMC declining fractions (beginning with 20/30 and 
declining to 4/30) of OEMC’s capacity and energy from each 
unit of Plant Vogtle during the first seven years of its 
commercial operation, at a cost which is a function of 
OEMC’s and Georgia's carrying costs and the operating 
costs attributable to the unit, except that during the period 
from the commercial operation of Unit No. 1 of Plant Vogtle 
through the following May 31 Georgia will be required to 
purchase all of OEMC’'s capacity and energy from such unit. 
The Operating Agreement also requires Georgia to pur- 
chase from MEAG declining fractions (beginning with '/2 
and declining to '/s) of MEAG’s capacity and energy from 
each unit of Plant Vogtle during the first eight years of its 
commercial operation at a cost which is a function of 
MEAG’s and Georgia's carrying costs and the operating 
costs attributable to the unit, provided, however, that solely 
for the purpose of determining the quantities, if any, of 
capacity and energy to be sold by MEAG to Georgia, during 
any year pursuant to the schedule therein, it is the conclu- 
sive presumption that the Commercial Operation date of 
Vogtle Unit No. 1 occurs no later than during the year 1983 
and that the Commercial Operation date of Vogtle Unit No. 
2 occurs no later than during the year 1984. For each year 
that the respective unit is not commercially operable after 
such specified year, Georgia’s obligation to purchase ca- 
pacity and energy from such unit during such year is 
nullified. 


The calculations of the costs of purchases from OEMC and 
MEAG are different from one another. Once each of such 
units Commences commercial operation, such purchases 
from OEMC and MEAG must be made regardiess of the 
availability of capacity and energy from Plant Vogtle and 
Georgia's requirements for such capacity and energy. 


The fees and expenses to be paid or incurred in connection 
with the proposed transaction aggregate $104,500, includ- 
ing a legal fee of $100,000. No State or Federal commis- 
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sion, other than this commission, has jurisdiction over the 
proposed transaction. 


Due notice of the filing of the declaration has been given in 
the manner prescribed in Rule 23 promulgated under the 
Act (HCAR No. 19389), and no hearing has been requested 
of or ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are satisfied 
and that no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said declaration, as amended, 
be permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said declaration, as 
amended, be, and it heyseby is, permitted to become effec- 
tive forthwith, subject to the terms and conditions prescribed 
in Rule 24 promulgated under the Act 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19752/November 11, 1976 


In the Matter of 


OHIO POWER COMPANY 
Canton, Ohio 


(70-5908) 


ORDER AUTHORIZING ISSUE AND SALE OF FIRST 
MORTGAGE BONDS AT COMPETITIVE BIDDING 


Ohio Power Company (“Ohio”), an electric utility subsidiary 
company of American Electric Power Company, Inc., a 
registered holding company, has filed an application and 
amendments thereto with this Commission pursuant to 
Section 6(b) of the Public Utility Holding Company Act of 
1935 (‘Act’) and Rule 50 promulgated thereunder regarding 
the following the proposed transaction. 


Ohio proposes to issue and sell, subject to the competitive 
bidding requirements of Rule 50 under the Act, up to 
$80,000,000 aggregate principal amount of its First Mort 
gage Bonds (the “new bonds"), __°o Series due 2006. The 
interest rate (which will be a multiple of '/s% of 1%) and the 
price (which shall not be less than 100°, unless Ohio shall 
authorize a lower percentage not less than 99%, and shail 
not exceed 102.75°%) will be determined by competitive 
bidding. The new bonds will be issued under a Mortgage 
and Deed of Trust dated as of October 1, 1938, between 
Ohio and Manufacturers Hanover Trust Company, Trustee, 
as heretofore supplemented and amended and as to be 





§ 





further supplemented and amended by a Supplemental 
Indenture to be dated as of November 1, 1976, and which 
includes, with certain exceptions, a prohibition until Novem- 
ber 1, 1981, against refunding the issue with proceeds of 
funds borrowed at a lower effective interest cost. 


The proceeds (excluding premium and accrued interest) 
from the sale of the new bonds will be applied to the 
retirement at maturity First Mortgage Bonds, 71/4% Series, 
due December 1, 1976, in the principal amount of 
$40,000,000, and to the payment of unsecured short-term 
indebtedness of Ohio. As of September 14, 1976, there was 
$27,847,000 aggregate amount of notes payable to banks 
outstanding and $41,825,000 principal amount of commer- 
cial paper outstanding. At the time of the issuance and sale 
of the new bonds, there will be short-term debt outstanding 
estimated not to exceed $65,000,000. 


The fees and expense to be incurred by Ohio in connection 
with the proposed issue and sale of the new bonds are 
estimated at $174,560, including legal fees of $32,500. The 
fees and expenses of counsel for the underwriters, to be 
paid by the successful bidders, are estimated at $18,000. 
The Public Utilities Commission of Ohio has authorized the 
proposed transaction. No other state commission and no 
federal commission, other than this Commission, has juris- 
diction over the proposed transaction. 


Due notice of the filing of said application has been given in 
the manner prescribed in Rule 23 promulgated under the 
Act (HCAR No. 19701), and no hearing has been requested 
of or ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are satisfied 
and that no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said application, as amended, 
be granted: 


IT IS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application, as 
amended, be, and it hereby is, granted forthwith, subject to 
the terms and conditions prescribed in Rules 24 and 50 
promulgated under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1933 
Release No. 444/November 11, 1976 


- The Securities and Exchange Commission has issued an 


order under the Trust Indenture Act (‘Act’) on application of 
Armco Steel Corporation that the trusteeship of Chase 
Manhattan Bank of New York under the indenture to Regis- 
tration Statement Number 2-26799 (22-4568) of the com- 
pany if not so likely to involve a material conflict of interest 
as to make it necessary to disqualify Chase Manhattan 
Bank of New York from acting as trustee. 





TRUST INDENTURE ACT OF 1939 
Release Number 445/November 11, 1976 


A notice has been issued giving interested persons until 
November 26, 1976 to request a hearing on an application 
of General American Transportation Corporation for a find- 
ing that the trusteeships of the Continental Illinois National 
Bank and Trust Company (‘Continental’) under an inden- 
ture dated as of August 15, 1973, not qualified under the 
Act, and a new indenture, which is to be qualified under the 
Act, is not so likely to involve a materia! conflict of interest 
as to make it necessary in the public interest or for the 
protection of investors to disqualify the Bank from acting as 
trustee under either indenture. 








INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9506/November 4, 1976 


In the Matter of 


THE STOCK FUND OF AMERICA, INC. 
Two Embarcadero Center 

P. O. Box 7650 

San Francisco, California 94120 


(811-605) 


NOTICE OF FILING OF APPLICATION FOR ORDER PUR- 
SUANT TO SECTION 8&(f) OF THE ACT DECLARING 
THAT COMPANY HAS CEASED TO BE AN INVESTMENT 
COMPANY. 


NOTICE IS HEREBY GIVEN that the Stock Fund of Amer- 
ica, Inc. (“SFA”), registered under the Investment Company 
Act of 1940 (the “‘Act’) as a diversified, open-end manage- 
ment investment company, filed an application on July 23, 
1976, and amendments thereto on September 24, 1976 and 
October 12, 1976, for an order of the Commission, pursuant 
to Section 8(f) of the Act, declaring that SFA has ceased to 
be an investment company as defined in the Act. All 
interested persons are referred to the application on file with 
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the Commission for a statement of the representations 
contained therein, which are summarized below. 


SFA states that it was incorporated under the laws of 
Delaware on December 14, 1951, that it registered under 
the Act on June 27, 1952, and that, just prior to the effective 
date of the merger described below, it had assets of 
$47,742,556 and 6,102,017 shares outstanding. 


The application states that on June 7, 1976, the Commis- 
sion issued an order, pursuant to Section 17(b) of the Act, 
that a proposed merger of SFA into The Investment Com- 
pany of America (“ICA”) be exempted from the provisions of 
Section 17(a) of the Act; that on June 22, 1976, at a special 
meeting of stockholders of SFA, the stockholders duly 
authorized the merger of SFA into ICA; and that on June 25, 
1976, the Agreement and Plan of Merger of SFA and ICA 
was filed with the Delaware Secretary of State. SFA asserts 
that, as of such filing, it was merged into ICA under 
applicable Delaware law and the former shareholders of 
SFA received shares of ICA for their shares of SFA on the 
basis of their respective net asset values. 


SFA represents that as of the filing of the Agreement and 
Plan of Merger, the separate corporate existence of SFA 
ceased and all of SFA’s assets, rights, privileges, powers, 
duties and liabilities were transferred to ICA and that SFA 
has no remaining assets. 


Section 8(f) of the Act provides, in part, that when the 
Commission, upon application, finds that a registered in- 
vestment company has ceased to be an investment com- 
pany, it shall so declare by order and, upon the taking effect 
of such order, the registration of such company shall cease 
to be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 29, 1976 at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail upon SFA at the address 
stated above. Proof of such service (by affidavit or, in case 
of an attorney-at-law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule 0-5 of 
the Rules and Regulations promulgated under the Act, an 
order disposing of the application will be issued as of course 
following said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission’s own 
motive. Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices and 
orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9507/November 4, 1976 


In the Matter of 
FIDUCIARY EQUITY ASSOCIATES, INC. 
and 


ALLIANCE CAPITAL MANAGEMENT CORPORATION 
140 Broadway 
New York, New York 10005 


(811-1517) 


NOTICE OF FILING OF APPLICATION FOR ORDER PUR- 
SUANT TO SECTION 8(f) OF THE ACT DECLARING 
THAT COMPANY HAS CEASED TO BE AN INVESTMENT 
COMPANY. 


NOTICE IS HEREBY GIVEN that Fiduciary Equity Associ- 
ates, Inc. (“FEA”), registered under the Investment Com- 
pany Act of 1940 (the “Act’) as a diversified, open-end 
management investment company, filed an application, in 
which Alliance Capital Management Corporation (“ACMC’) 
(referred to collectively with FEA as ‘‘Applicants”), joins, on 
February 25, 1976, and amendments thereto on March 3, 
1976, August 6, 1976, and September 30, 1976, for an 
order of the Commission, pursuant to Section as defined in 
the Act. All interested persons are referred to the application 
on file with the Commission for a statement of the represen- 
tations contained therein, which are summarized below. 


Applicant was organized as a corporation under the laws of 
Delaware on July 24, 1976 and filed a notification of 
registration pursuant to Section 8(a) of the Act on July 25, 
1967. FEA states that it commenced a public offering of its 
shares on November 9, 1967, pursuant to a registration 
statement filed under the Securities Act of 1933, and that as 
of July 30, 1976, 1,912,002 shares of its common stock 
remain registered and unsold. FEA states further that, as of 
July 30, 1976, its net assets were approximately $47,600 
and all of its common stock was owned by ACMC. 


ACMC is the investment advisor to FEA and is a wholly 
owned subsidiary of Donaldson, Lufkin & Jenrette, Inc. 
ACMC represents that it is an investment adviser registered 
under the Investment Advisers Act of 1940, and that it acts 
as investment manager on a discretionary and non-discre- 
tionary basis for employee benefit funds, public pension and 
retirement funds, five registered investment companies (in- 
cluding FEA), other institutional investors and individual 
investors. 


According to the application, Alcor Securities Corporation 
(“Alcor”) (formerly DLJ Securities Clearance, Inc.), a wholly 
owned subsidiary of ACMC, is a registered broker-dealer 
and is ACMC’s only operating subsidiary. As of August 31, 
1976, approximately 14.9% of ACMC’s gross revenues 
were derived from Alcor. As of the same date, approxi- 
mately 33.2% of ACMC’s net income was derived from 4 
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Alcor. As of August 31, 1976, the current net assets of 
ACMC were approximately $4,000,000 and 83% of ACMC 
gross income was derived from investment advisory fees. 


In addition to its ownership of FEA common stock, ACMC 
states that it owns approximately 1.25% of the outstanding 
stock of Quasar Associates, Inc., a registered investment 
company for which ACMC acts as investment adviser. 
ACNC asserts that its total investments in securities as of 
August 31, 1976 represented less than 3% of its consoli- 
dated net assets as of that same date. 


ACMC and FEA have made the following representations in 
their application: (i) ACMC will not materially increase its 
ownership of FEA common stock; (ii) FEA will not offer its 
shares to any person other than ACMC; and (iii) ACMC will 
not resell its shares of FEA common stock to any person. 


Section 3(b)(1) of the Act provides, in part, that any issuer 
primarily engaged, directly or through wholly-owned subsidi- 
aries, in businesses other than that of investing, reinvesting, 
owning, holding or trading in securities, it not an investment 
company within the meaning of the Act. ACMC asserts that 
it is primarily engaged in the business of rendering invest- 
ment advisory services. ACMC operates directly or through 
wholly-owned subsidiaries in businesses other than that of 
investing, reinvesting, owning, holding, or trading in securi- 
ties. 


Section 3(b)(3) of the Act provides, in part, that any issuer, 
all of the outstanding securities of which are owned by a 
company excepted from the definition of an investment 
company by subsection 3(b)(1) of the Act, is not an invest- 
ment company within the meaning of the Act. FEA contends 
that ACMC is not primarily engaged in the business of 
investing, reinvesting, owning, holding, or trading in securi- 
ties and that, therefore, FEA comes within the exception 
provided in Section 3(b)(3) from the definition of an invest- 
ment company. 


Section 8(f) of the Act provides, in part, that when the 
Commission, upon application, finds that a registered in- 
vestment company has ceased to be an investment com- 
pany, it shall so declare by order, and upon the taking effect 
of such order the registration of such company shall cease 
to be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 29,1976 at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail upon Applicants at the address 
stated above. Proof of such service (by affidavit or, in case 
of an attorney-at-law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule 0-5 of 
the Rules and Regulations promulgated under the Act, an 
order disposing of the application will be issued as of 
course following said date unless the Commission thereafter 
orders a hearing upon request or upon the Commission's 


own motion. Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices and 
orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9508/November 4, 1976 


In the Matter of 


UNIVERSE TANKSHIPS, INC. 
30 Broad Street 
Monrovia, Liberia 


(812-3923) 


ORDER PURSUANT TO SECTION 2(a)(9) OF THE ACT 
DECLARING PRESUMPTION CONTROL CREATED BY 
THAT SECTION REBUTTED BY EVIDENCE. 


On September 30, 1976, a notice was issued (Investment 
Company Act Release No. 9466), that Universe Tankships, 
Inc. (“Universe”), had filed an application on March 10, 
1976, and amendments thereto on Apri! 29, 1976, and June 
28, 1976, pursuant to Section 2(a)(9) of the Investment 
Company Act of 1940 (‘Act’) for an order of the Commis- 
sion declaring that Universe does not contro! St. John D'el 
Rey Mining Company, Limited (St. John D’el Rey’), a 
closed-end, non-diversified management investment com- 
pany registered under the Act. The notice gave interested 
persons an opportunity to request a hearing and stated that 
an order disposing of the matter would be issued as of 
course unless a hearing should be ordered. No request for a 
hearing has been filed, and the Commission has not or- 
dered a hearing. 


The matter having been considered, it is found that the 
presumption created by Section 2(a)(9) of the Act, that by 
virtue of its ownership of 27.60% of the voting securities of 
St. John D’el Rey, Universe controls St. John D’el Rey, has 
been rebutted by the evidence. Accordingly, 


IT IS ORDERED, pursuant to Section 2(a)(9) of the Act, that 
Universe is determined not to control St. John D’el Rey. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9509/November 5, 1976 


In the Matter of 


THE KNICKERBOCKER FUND 
245 Park Avenue 
New York, New York 10017 


(811-36) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER DECLARING 
THAT APPLICANT HAS CEASED TO BE AN INVEST- 
MENT COMPANY 


NOTICE IS HEREBY GIVEN that The Knickerbocker Fund 
(“Applicant”), registered under the Investment Company Act 
of 1940 (“Act”) as a diversified, open-end management 
investment company, filed an application on September 23, 
1976, for an order of the Commission, pursuant to Section 
8(f) of the Act, declaring that Applicant has ceased to be an 
investment company as defined in the Act. All interested 
persons are referred to the application on file with the 
Commission for a statement of the representations con- 
tained therein, which are summarized below. 


Applicant, organized as a common law trust under New 
York law in 1938, registered under the Act by filing its 
Notification of Registration on Form N-8A under the Act on 
November 1, 1940. In August, 1975, Applicant and Liberty 
Fund, Inc. (“Liberty”), also a diversified, open-end invest- 
ment company under the Act, entered into an Agreement 
and Plan of Reorganization (the Agreement’) providing for 
the acquisition of substantially all of the assets and liabilities 
of the Applicant by Liberty in exchange for the common 
stock of Liberty, and the subsequent liquidation and dissolu- 
tion of the Applicant. On September 30, 1975, shareholders 
of the Applicant approved an amendment to Applicant's 
Trust Agreement adopting the Agreement. On October 6, 
1975, a closing was held at which Manufacturers Hanover 
Trust Company, the Applicant's trustee, transferred the 
assets of the Applicant to Liberty's custodial bank and 
Liberty issued its shares to Applicant's shareholders. Appli- 
cant states that it was then dissolved in accordance with the 
Agreement and ceased to exist as a business organization 
and, therefore, ceased to be an investment company. 





Section 8(f) of the Act provides, in pertinent part, that when 
the Commission, upon application, finds that a registered 
investment company has ceased to be an investment com- 
pany, it shall so declare by order, and upon the taking effect 
of such order the registration of such company shall cease 
to be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 30, 1976 at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, any, 
of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
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served personally or by mail upon Applicant at the address 
stated above. Proof of such service (by affidavit or in case 
of an attorney-at-law by certificate) shall be filed contempo- 
raneously with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission's own 
motion. Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices and 
orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9510/November 5, 1976 


In the Matter of 


KNICKERBOCKER GROWTH FUND, INC. 
245 Park Avenue 
New York, New York 10017 


(811-626) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER DECLARING 
THAT APPLICANT HAS CEASED TO BE AN INVEST- 
MENT COMPANY 


NOTICE IS HEREBY GIVEN that Knickerbocker Growth 
Fund, Inc. (“Appticant’), registered under the investment 
Company Aci ot 1940 ("Act") as a diversified, open-end, 
management investment company, filed an application on 
September 23, 1976, for an order of the Commission, 
pursuant to Section 8(f) of the Act, declaring that Applicant 
has ceased to be an investment company as defined in the 
Act. All interested persons are referred to the application on 
file with the Commission for a statement of the representa- 
tions contained therein, which are summarized below. 


Applicant, a Delaware corporation, registered under the Act 
by filing its Notification of Registration on Form N-8A under 
the Act on June 16, 1953. In August, 1975, Applicant and 
Schuster Fund, Inc. (‘Schuster’), also a diversified, open- 
end investment company under the Act, entered into an 
Agreement and Plan of Reorganization (the “Agreement’) 
providing for the acquisition of substantially al! of the assets 
of Applicant by Schuster and the subsequent liquidation, 
dissolution, and deregistration of Applicant. On September 
30, 1975, the shareholders of Applicant approved the 
Agreement and the transactions contemplated by the 
Agreement were subsequently consummated on October 6, 
1975. On October 9, 1975, a copy of the Certificate of 





Dissolution was filed with the Secretary of the State of 
Delaware. Applicant states that as of October 9, 1975, its 
corporate existence ceased and, therefore, it ceased to be 
an investment Company. 


Section 8(f) of the Act provides, in pertinent part, that when 
the Commission, upon application, finds that a registered 
investment company has ceased to be an investment com- 
pany, it shall so declare by order, and upon the taking effect 
of such order the registration of such company shall cease 
to be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 30, 1976 at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the address 
stated above. Proof of such service (by affidavit, or in case 
of an attorney-at-law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule 0-5 of 
the Rules and Regulations promulgated under the Act, an 
order disposing of the application will be issued as of course 
following said date uniess the Commission thereafter orders 
a hearing upon request or upon the Commission's own 
motion. Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices and 
orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9511/November 5, 1976 


In the Matter of 


WELLINGTON FUND, INC. 
P.O. Box 1100 
Vailey Forge, Pennsylvania 19482 


(812-4011) 


NOTICE OF FILING OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT FOR EXEMP- 
TION FROM THE PROVISIONS OF SECTIONS 22(c), 
22(d) AND 22(f) OF THE ACT. 


NOTICE !S HEREBY GIVEN that Wellington Fund, Inc. 
(‘Applicant’), which is an open-end, diversified, manage- 


“ment investment company registered under the Investment 


Company Act of 1940 (‘Act’), filed an application on August 
17, 1976, and amendments thereto on September 30, 1976, 
and October 26, 1976, for an order of the Commission 
pursuant to Section 6(c) of the Act exempting Applicant from 
the provisions of Sections 22(c), 22(d) and 22(f) of the Act 
regarding an exchange of its shares for substantially all the 
assets of Ajax Investments, Inc. (‘Ajax’). All interested 
persons are referred to the application on file with the 
Commission for a statement of the representations made 
therein, which are summarized below. 


Applicant states that Ajax is presently classified for Federal 
tax purposes as a personal holding company and has 2,000 
shares of outstanding stock held by twenty-four stockhold- 
ers. 


Applicant states that it has entered into an Agreement and 
Pian of Reorganization (“Agreement”) with Ajax dated Au- 
gust 12, 1976, whereby it will acquire substantiaily al! of 
Ajax’s assets in exchange for shares of Applicant’s common 
stock (“exchange”). Applicant represents that Ajax and its 
subsidiary hold a diversified portfolio consisting of common 
and preferred stocks, corporate bonds and debentures and 
municipal bonds, and that such subsidiary’s securities will 
be distributed to Ajax in liquidation prior to the closing date 
of the exchange and that as of July 30, 1976, Ajax’s assets, 
including securities, had a value of approximately 
$10,131,566. 


Applicant represents that shares of its common stock having 
an aggregate net asset value equal io the aggregate market 
value of Ajax’s assets, as determined by dividing the 
aggregate market value of Ajax’s assets by Applicant's net 
asset value per share, will be delivered to Ajax, except that 
no fractional shares will be issued, and the number of 
shares shali equal the next lower full share. Applicant 
further represents that Applicant's net asset value per share 
and the market value of Ajax’s assets will be determined at 
a time within 24 hours preceding the ciosing date of the 
exchange. 


Applicant states that prior to consummation of the ex- 
change, Ajax intends to sell assets with a market value of 
approximately $2,000,000, and that the proceeds of such 
sales will be either transferred to Applicant as cash or 
reinvested in securities appropriate for Applicant's portfolio 
and transferred to Applicant. Applicant states it intends to 
sell certain securities transferred to it by Ajax having a 
market value up to 10% of the value of Ajax’s assets at the: 
closing date. 


Applicant states that shares of its stock received by Ajax are 
to be distributed to Ajax shareholders. It further staies that 
Ajax is expected to receive an opinion of counsel thai under 
present income tax statutes the exchange will constitute a 
tax-free reorganization and that Applicant's cost basis of 
assets acquired from Ajax will be the same as Ajax’s cost 
basis for tax purposes 


Applicant submits that no adjustment in respect to unreal- 
ized appreciation in the portfolio securities of Ajax has been 
provided for in the Agreement. It represents that on July 30, 
1976 such securities had unrealized capital gains of approx- 
imately $5,000,000 for Federal income tax purposes; that on 


SEC DOCKET/915 








July 31, 1976 Applicant's unrealized capital appreciation 
was approximately $52,577,000; that on July 31, 1976 
Applicant's realized net capital loss was approximately 
$8,539,000; and that Applicant has available a capital loss 
carry forward of approximately $78,400,000 to offset future 
gains. Applicant further represents that because of these 
factors and the expectation that there will be no material 
relative changes in these positions, it anticipates that the 
transaction will have no adverse tax impact on the Appli- 
cant. 


Applicant further submits that it will issue shares of its 
common stock to Ajax in reliance on Section 4(2) of the 
Securities Act of 1933 which exempts from registration 
under the Act transactions by an issuer not involving any 
public offering. It represents that it will receive satisfactory 
written assurances given on behalf of Ajax and its stock- 
holders that the shares of Applicant to be issued in the 
exchange will be taken for investment with no intention to 
resell such shares except through redemption or repurchase 
by Applicant. 


Applicant states that Wellington Management Company, in 
its capacity as principal underwriter of Applicant, has agreed 
to pay the following expenses of this transaction: (a) the 
costs of any registration and application fees payable to the 
Commission and/or state securities administrations; and (b) 
the taxes, if any, payable upon the transfer of Applicant's 
common stock to Ajax and its stockholders. 


Section 22(c) of the Act and Rule 22c-1 thereunder pro- 
vides in part that no registered investment company issuing 
any redeemable security, no person designated in such 
issuer's prospectus as authorized to consummate transac- 
tions in any such security, and no principal underwriter of, or 
dealer in, any such security shall sell, redeem, or repur- 
chase any such security except at a price based on the 
current net asset value of such security which is next 
computed after receipt of a tender of such security for 
redemption or of an order to purchase or sell such security. 


Seciion 22(d) of the Act provides in part that no registered 
investment company shal! sell any redeemable security 
issued by it to any person except either to or through a 
principal underwriter for distribution or at a current public 
offering price described in the prospectus, and, if such class 
of security is being currently offered to the public by or 
through an underwriter, no principal underwriter of such 
security and no dealer shall sell any such security to any 
person excepi a dealer, a principal underwriter, or the 
issuer, except at a current public offering price described in 
the prospectus. 


Section 22(f) of the Act provides in part that no registered 
open-end company shall restrict the transferability or negoti- 
ability of any security of which it is the issuer except in 
conformity with the statements with respect thereto con- 
tained in its registration statement. 


Applicant submits that without an order for exemption from 
certain provisions of Sections 22(c), 22(d) and 22(f) of the 
Act, it would be prohibited from: (1) effecting the transaction 
on a closing date based on the market value of the assets of 
Ajax to be transferred and net asset value per share of 
Applicant io be determined within 24 hours preceding said 
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closing date; (2) exchanging its shares at net asset value, 
without a sales charge, for substantially all the assets of 
Ajax; and (3) imposing restrictions upon the resale of the 
Applicant's shares to be received by the stockholders of 
Ajax. 


Section 6(c) of the Act provides that the Commission may 
upon application conditionally or unconditionally exempt any 
person or transaction from any provision of the Act or of any 
rule or regulation under the Act if and to the extent that such 
exemption is necessary or appropriate in the public interest 
and consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions of the 
Act. 


Appiicant states that in its opinion the terms of the exchange 
contemplated by the Agreement are fair and reasonable and 
in the best interest of Applicant and its shareholders; and 
that therefore the granting of the requested order for ex- 
emption is consistent with the general purposes of the Act, 
and is necessary or appropriate in the public interest and 
consistent with the protection of investors and the purposes 
fairly intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 26, 1976, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on the 
application accompanied by a statement as to the nature of 
his interest, the reason for such request, and the issues of 
fact or law proposed to be controverted, or he may request 
that he be notified if the Commission should order a hearing 
thereon. Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, Washing- 
ton, D. C. 20549. A copy of such request shail be served 
personally or by mail upon the Applicant at the address 
stated above. Proof of such service (by affidavit or in the 
case of an attorney-at-law by certificate) shall be filed 
contemporaneously with the request. As provided by Rule 
O-5 of the Rules and Regulations promuigated under the 
Act, an order disposing of the matter will be issued as of 
course following said date unless the Commission thereafter 
orders a hearing upon request or upon the Commission's 
own motion. Persons who request a hearing, or advice as to 
whether a hearing is ordered, wili receive notice of further 
developments in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Reiease No. 9512/November 5, 1976 


In the Matter of 


THOMAS B. WALKER, JR. 
5111 First International Building 











Dallas, Texas 75270 
(812-4028) 


NOTICE OF FILING OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 17(b) EXEMPTING A PRO- 


POSED TRANSACTION FROM THE PROVISIONS OF 


SECTION 17(a) 


NOTICE IS HEREBY GIVEN that Thomas B. Walker, Jr. 
(‘Walker’) has filed an application pursuant to Section 17(b) 
of the Investment Company Act of 1940 (the “Act”) for an 
order of exemption from Section 17(a)(1) of the Act to 
permit Walker to exchange shares of common stock of 
American Express Company with a market value of approxi- 
mately $500,000 for units of limited partnership interest 
(‘shares’) in State Street Exchange Fund (A Limited Part- 
nership) (the “Fund’’). All interested persons are referred to 
the application on file with the Commission for a statement 
of the representations contained therein, which are summa- 
rized below. 


The Fund, registered as an open-end diversified manage- 
ment investment company, was organized for the purpose 
of carrying on the business of an investment company as a 
limited partnership on December 18, 1975 and has filed 
Certificates of Limited Partnership under the Uniform Lim- 
ited Partnership Acts of Massachusetts and California. Cur- 
rently the Fund has six General Partners, five of whom are 
individuals and Managing General Partners, and the sixth, 
State Street Research & Management Company, the Fund's 
investment adviser, is the Non-Managing General Partner. 


On December 19, 1975, the Fund filed a Registration 
Statement on Form S-5 under the Securities Act of 1933 
covering a public offering of its shares in exchange for 
outstanding stock or other securities of various business 
corporations. Goldman, Sachs & Co. is acting as “principal 
underwriter” (within the meaning of Section 2(a)(2) (of the 
Act) for the Fund in the offering of the shares. Walker is a 
general partner of Goldman, Sachs & Co. 


The offering of the Fund’s shares is made to individuals, 
trustees, corporations and others who may wish to ex- 
change securities owned by them for shares of the Fund. 
The application asserts that, in general, the companies 
whose securities are acceptable to the Fund are seasoned 
enterprises with demonstrated earning power, the securities 
of which are readily marketable under normal market condi- 
tions. 


In the application, Walker states that he intends to deposit 
for inclusion in the Fund's portfolio, subject to being found 
acceptable by the Fund, and subject to the granting by the 
Commission of the order herein requested, shares of com- 
mon stock of American Express Comapny of an approxi- 
mate market value of $500,000. The actual number of 
shares so to be deposited will depend on the market price 
for American Express Company common stock at the time 
of deposit. American Express Company common stock is 
traded in the over-the-counter market and reported on 
NASDAQ. It is included in the ‘Representative List of 
Acceptable Securities” in the Fund's Prospectus. 


e Section 17(a)(1) of the Act, with certain exceptions not here 


relevant, prohibits an affiliated person of the principal under- 
writer for a registered investment company from selling any 
securities or other property to such registered company. 
Section 17(b) of the Act provides, however, that the Com- 
mission, upon application, may exempt a transaction from 
the provisions of Section 17(a) if the evidence establishes 
that the terms of the transaction, including the consideration 
to be paid or received, are reasonable and fair and do not 
involve overreaching on the part of any person concerned, 
and that the proposed transaction is consistent with the 
policy of the registered investment company concerned and 
with the general purposes of the Act. 


Inasmuch as Walker, as a genera! partner of Goldman, 
Sachs, & Co., is deemed to be an affiliated person of the 
principal underwriter for the Fund, the proposed exchange 
transaction described above would be prohibited by said 
Section 17(a)(1) unless the Commission issues an order 
exempting such transaction from the provisions thereof. 


In support of Walker's request, the application asserts that 
the proposed transaction between the Fund and Walker will 
be treated on the same basis as the transactions between 
the Fund and any other depositor whose securities are 
accepted by the Fund and that the securities proposed to be 
deposited by Walker will be subject to the same review as 
those deposited by others in other transactions. 


Walker further states that, subject to the Fund’s investment 
restrictions and overall investment objectives, he has been 
informed that: 


(a) The Fund will not reject any American Express 
Company common stock deposited by persons other 
than Walker if such stock has the same or a higher 
federal tax cost basis than the average federal tax 
cost basis of such stock deposited by Walker and 
accepted by the Fund (in each case as a percentage 
of market value as of the close of the deposit period): 
and 


(b) The Fund will not accept American Express Com- 
pany common stock deposited by Walker unless the 
average federal tax cost basis of all such stock so 
accepted, stated as a percentage of its aggregate 
market value, is at least equal to the aggregate 
federal tax cost basis of all securities accepted from 
depositors other than Walker plus the aggregate cash 
being invested in the Fund by depositors other than 
Walker, stated as a percentage of the aggregate 
markei value as of the close of the deposit period of 
all securities so accepted from, plus all cash so being 
invested by, depositors other than Walker. 


Walker represents in the application that if the exemption 
requested is granted, he wiil not effect the proposed trans- 
action unless the Fund complies with the foregoing limita- 
tions. 


Walker submits that the terms of this proposed transaction 
are reasonable and fair, and consistent with the Fund's 
policy and the general purposes of the Act. 


NOTICE IS FURTHER GIVEN that any interested perso 
may, not later than November 30, 1976, at 5:30 p.m., submit 
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to the Commission in writing a request for a hearing on the 
matter, accompanied by a statement as to the nature of his 
interest, the reasons for such request and the issuers of fact 
or law proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communications should be addressed: 
Secretary, Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request shall be served 
personally or by mail upon Walker at the address stated 
above. Proof of such service (by affidavit or, in case of an 
attorney at law, by certificate) shall be filed contempora- 
neously with the request. As provided by Rule O-5 of the 
Rules and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission's own 
motion. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices and 
orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. $512/November 5, 1976 


dn the Matter of 


THOMAS B. WALKER, JR. 
5111 First International Building 
Dallas. Texas 75270 


(812-4028) 


NOTICE OF FILING OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 17(b) EXEMPTING A PRO- 
POSED TRANSACTION FROM THE PROVISIONS OF 
SECTION 17(a) 


NOTICE IS HEREBY GIVEN that Thomas B. Walker, Jr. 
(‘Walker’) has filed an application pursuant to Section 
17(a)(1) of the Act to permit Walker to exchange shares of 
common stock of American Express Company with a mar- 
ket value of approximately $500,000 for units of limited 
partnership interest (‘shares’) in State Street Exchange 
Fund (A Limited Partnership)(the ‘“Fund”). All interested 
persons are referred to the application on file with the 
Commission for a statement of the representations con- 
tained therein, which are summarized below 


The Fund, registered as an open-end diversified manage- 
ment investment company, was organized for the purpose 
of carrying on ihe business of an investment company as a 
limited partnership on December 18, 1975 and has filed 
Certificates of Limited Partnership under the Uniform Lim- 
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ited Partnership Acts of Massachusetts and California. Cur- 
rently the Fund has six General Partners, five of whom are 
individuals and Managing General Partners, and the sixth, 
State Street Research & Management Company, the Fund's 
investment adviser, is the Non-Managing General Partner. 


On December 19, 1975, the Fund filed a Registration 
Statement on Form S-5 under the Securities Act of 1933 
covering a public offering of its shares in exchange for 
outstanding stock or other securities of various business 
corporations. Goldman, Sachs & Co. is acting as “principal 
underwriter’ (within the meaning of Section 2(a)(2) (of the 
Act) for the Fund in the offering of the shares. Walker is a 
general partner of Goldman, Sachs & Co. 


The offering of the Fund's shares is made to individuals, 
trustees, corporations and others who may wish to ex- 
change securities owned by them for shares of the Fund. 
The application asserts that, in general, the companies 
whose securities are acceptable to the Fund are seasoned 
enterprises with demonstrated earning power, the securities 
of which are readily marketable under normal market condi- 
tions. 


In the application, Walker states that he intends to deposit 
for inclusion in the Fund's portfolio, subject to being found 
acceptable by the Fund, and subject to the granting by the 
Commission of the order herein requested, shares of com- 
mon stock of American Express Company of an approxi- 
mate market value of $500,000. The actual number of 
shares so to be deposited will depend on the market price 
for American Express Company common stock at the time 
of deposit. American Express Company common stock is 
traded in the over-the-counter market and reported on 
NASDAQ. It is included in the ‘Representative List of 
Acceptable Securities” in the Fund's Prospectus. 


Section 17(a)(1) of the Act, with certain exceptions not here 
relevant, prohibits an affiliated person of the principal under- 
writer for a registered investment company from selling any 
securities or other property to such registered company. 
Section 17(b) of the Act provides, however, that the Com- 
mission, upon application, may exempt a transaction from 
the provisions of Section 17(a) if the evidence establishes 
that the terms of the transaction, including the consideration 
to be paid or received, are reasonable and fair and do not 
involve overreaching on the part of any person concerned, 
and that the proposed transaction is consistent with the 
policy of the registered investment company concerned and 
with the general purposes of the Act. 


Inasmuch as Walker, as a general partner of Goldman, 
Sachs, & Co., is deemed to be an affiliated person of the 
principal underwriter for the Fund, the proposed exchange 
transaction described above would be prohibited by said 
Section 17(a)(1) unless the Commission issues an order 
exempting such transaction from the provisions thereof. 


In support of Walker's request, the application asserts that 
the proposed transaction between the Fund and Walker will 
be treated on the same basis as the transactions between 
the fund and any other depositor whose securities are 
accepted by the Fund and that the securities proposed to be 
deposited by Walker will be subject to the same review as 
those deposited by others in other transactions. 
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Walker further states that, subject to the Fund's investment 
restrictions and overall investment objectives, he has been 
informed that: 


(a) The Fund will not reject any American Express 
Company common stock deposited by persons other 
than Walker if such stock has the same or a higher 
federal tax cost basis than the average federal tax 
cost basis of such stock deposited by Walker and 
accepted by the Fund (in each case as a percentage 
of market value as of the close of the deposit period): 
and 


(b) The Fund will not accept American Express Com- 
pany common stock deposited by Walker unless the 
average federal tax cost basis of all such stock so 
accepted, stated as a percentage of its aggregate 
market value, is at least equal to the aggregate 
federal tax cost basis of all securities accepted from 
depositors other than Walker plus the aggregate cash 
being invested in the Fund by depositors other than 
Walker, stated as a percentage of the aggregate 
market value as of the close of the deposit period of 
all securities so accepted from, plus all cash so being 
invested by, depositors other than Walker. 


Walker represents in the application that if the exemption 
requested is granted, he will not effect the proposed trans- 
action unless the Fund complies with the foregoing limita- 
tions. 


Walker submits that the terms of this proposed transaction 
are reasonable and fair, and consistent with the Fund's 
policy and the general purposes of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 30, 1976, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on the 
matter, accompanied by a statement as to the nature of his 
interest, the reasons for such request and the issuers of fact 
or law proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request shall be served 
personaliy or by mail upon Walker at the address stated 
above. Proof of such service (by affidavit or, in case of an 
attorney at law, by certificate) shall be filed contempora- 
neously with the request. As provided by Rule O-5 of the 
Rules and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices and 
orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9513/November 8, 1976 


In the Matter of 


BROAD STREET INVESTING CORPORATION 
NATIONAL INVESTORS CORPORATION 
TRI-CONTINENTAL CORPORATION 
UNION CAPITAL FUND, INC. 

UNION CASH MANAGEMENT FUND, INC. 
UNION INCOME FUND, INC. 

UNION SERVICE CORPORATION 

UNION SERVICE DISTRIBUTOR, INC. 
UNION DATA SERVICE CENTER, INC. 
One Bankers Trust Plaza 

New York, New York 10006 


(812-4008) 


ORDER OF EXEMPTION PURSUANT TO SECTION 6(c) 
OF THE ACT FROM SECTIONS 2(a)(19) AND 12(d)(3) OF 
THE ACT AND ORDER PURSUANT TO SECTION 17(d) 
OF THE ACT AND RULE 17d-1 THEREUNDER. 


On October 15, 1976, a notice was issued (investment 
Company Act Release No. 9479) of the filing of an applica- 
tion by the following persons : Broad Street Investing 
Corporation, National Investors Corporation, Union Capital 
Fund, Inc. and Union Income Fund, Inc., open-end, diversi- 
fied, management investment companies registered under 
the Investment Company Act of 1940 (‘Act’); Tri-Continen- 
tal Corporation, a registered closed-end, diversified man- 
agement investment company; Union Cash Management 
Fund, Inc. (collectively, “Investment Company Applicants’), 
a newly organized registered, open-end, diversified, man- 
agement investment company, Union Service Corporation; 
Union Service Distributor, Inc.; and Union Data Service 
Center, Inc. The application, filed on August 12, 1976, and 
amended on September 27, 1976, requests an order of the 
Commission exempting certain persons and transactions 
from Sections 2(a)(19) and 12(d)(3) of the Act and an order, 
pursuant to Section 17(d) of the Act and Rule 17d-1 
thereunder, permitting certain joint transactions. 


The notice gave interested persons an opportunity to re- 
quest a hearing and stated that an order disposing of the 
application would be issued as of course unless a hearing 
should be ordered. No request for a hearing has been filed 
and the Commission has not ordered a hearing. 


The matter has been considered and it has been found, on 
the basis of the information stated in the application, that the 
granting of the requested exemptions is appropriate in the 
public interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and provi- 
sions of the Act. It is further found that the participation of 
the Investment Company Applicants in the proposed trans- 
actions is consistent with the provisions, policies and pur- 
poses of the Act, and that no Investment Company Appli- 
cants’ participation is on a basis less advantageous than 
that of the other participants. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, that 


the application for exemption of certain persons and trans- 
actions from the provisions of Sections 2(a)(19) and 
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12(d)(3) of the Act to the extent requested, be, and hereby 
is, granted, effective forthwith. 


IT IS FURTHER ORDERED, pursuant to Section 17(d) of 
the Act and Rule 17d-1 thereunder, that the application to 
permit the mutual service and mutual service distribution 
arrangements between the Investment Company and Appli- 
cants and the service companies as described in said 
application, be, and hereby is, granted effective forthwith. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9514/November 8, 1976 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 550/November 8, 1976 


Admin. Proc. File No. 3-5079 
In the Matter of 


NEALE F. HOOLEY 
190 Elm Street 
Westfield, New Jersey 07091 


FINDINGS AND ORDER IMPOSING REMEDIAL SANC- 
TIONS 


In these proceedings under the Investment Company Act of 
1940 (“Investment Company Act’) and the Investment Ad- 
visers Act of 1940,' Neale F. Hooley, without admitting or 
denying the allegations of the order for proceedings, has 
submitted an offer of settlement which the Commission has 
determined to accept. 


On the basis of the order for proceedings and the offer of 
settlement it is found that Neale F. Hooley willfully caused, 
aided and abetted willful violations of Sections 15(a), 15(c), 
20(a), 32(a) and 34(b) of the Investment Company Act and 
Rule 20a-1 thereunder, and that is in the public interest to 
impose the sanctions specified in the offer of settlement.2 


Accordingly, IT |S ORDERED that, for a period of 60 days, 
commencing upon the second Monday after the date of this 
order, Neale F. Hooley be and he hereby is (i) suspended 
from being associated with any investment adviser, and (ii) 
prohibited from serving or acting as an employee, officer, 
director, member of an advisory board, investment adviser, 
or depositor of, or principal underwriter for, any registered 
investment company or affiliated person of such investment 
adviser, depositor, or principal underwriter. 


For the Commission, by its Secretary, pursuant to delegated 
authority. 
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George A. Fitzsimmons 
Secretary 





1In the Matter of Reserve Management Corp., et al., 
proceedings instituted on August 12, 1976. 


2 The findings herein are not binding on any other respond- 
ent named in these proceedings. 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9515/November 8, 1976 


In the Matter of 


AMERICAN INCOME INVESTMENTS, INC. 
Two Embarcadero Center 
San Francisco, California 94111 


(8111-780) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER DECLARING 
THAT COMPANY HAS CEASED TO BE AN INVESTMENT 
COMPANY. 


NOTICE IS HEREBY GIVEN that American Income Invest- 
ments, Inc. (“AMINC”), registered under the Investment 
Company Act of 1940 (the “Act’) as a diversified, open-end, 
management investment company, filed an application on 
August 16, 1976, and amendments thereto on September 
24, 1976 and October 12, 1976, for an order of the 
Commission, pursuant to Section 8(f) of the Act, declaring 
that AMINC has ceased to be an investment company as 
defined in the Act. All interested persons are referred to the 
application on file with the Commission for a statement of 
the representations contained therein, which are summa- 
rized below. 


AMINC states that it was incorporated under the laws of 
Delaware on April 8, 1957, that it registered under the Act 
on August 8, 1957, and that, just prior to the effective date 
of the merger described below, it had assets of 
$124,527,378 and 13,740,575 shares outstanding. 


The application states that on July 27, 1976, the Commis- 
sion issued an order, pursuant to Section 17(b) of the Act, 
that a proposed merger of AMINC into the Income Fund of 
America, Inc. (“IFA”), be exempted from the provisions of 
Section 17(a) of the Act; that, also on July 27, 1976, 
AMINC’s shareholders duly authorized the merger of 
AMINC into IFA and that on July 31, 1976, an Agreement 
and Plan of Merger of AMINC and IFA was filed with the 
Secretary of State of Delaware. AMINC asserts that, as of 
such date, AMINC was merged into IFA under applicable 
Delaware law and the former shareholders of AMINC re- 
ceived shares of IFA for their shares of AMINC on the basis 
of their respective net asset values. 
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AMINC represents that, as of the filing of the Agreement 
and Plan of Merger, the separate corporate existence of 
AMINC ceased and all of AMINC’s assets, rights, privileges, 
powers, duties and liabilities were transferred to IFA, and 
that AMINC has no remaining assets. 


Section 8(f) of the Act provides, in part, that when the 
Commission, upon application, finds that a registered in- 
vestment company has ceased to be an investment com- 
pany, it shall so declare by order and, upon the taking effect 
of such order, the registration of such company shall cease 
to be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than December 3, 1976, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail upon AMINC at the address 
stated above. Proof of such service (by affidavit or, in the 
case of an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by Rule 
O-5 of the Rules and Regulations promulgated under the 
Act, an order disposing of the application will be issued as 
of course following said date unless the Commission there- 
after orders a hearing upon request or upon the Commis- 
sion’s own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including the date 
of the hearing (if ordered) any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9516/November 9, 1976 


In the Matter of 


CHESTNUT STREET EXCHANGE FUND 
(A California Limited Partnership) 

9601 Wilshire Boulevard 

Beverly Hills, California 90210 


and 


THE SANDRIDGE CORPORATION 
c/o Drinker, Biddle & Reath 

1100 Philadelphia National Bank Bldg. 
Broad and Chestnut Streets 
Philadelphia, Pennsylvania 19107 


(812-3967) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT FOR 
EXEMPTION FROM SECTIONS 2(a)(3), 2(a)(19), 18(f), 
and 22(e) OF THE ACT AND PURSUANT TO SECTION 
17(b) OF THE ACT FOR EXEMPTION FROM SECTION 
17(a) OF THE ACT 


Chestnut Street Exchange Fund, a California limited part- 
nership (‘Fund’), which is registered under the investment 
Company Act of 1940 (‘Act’) as an open-end, diversified 
management company, filed an application on June 28, 
1976, and amendments thereto on August 5, 1976 and 
September 2, 1976, pursuant to Section 6(c) of the Act for 
an order of exemption from certain provisions of Sections 
2(a)(3), 2(a)(19), 18(f), and 22(e) of the Act so that it may 
operate as a registered investment company while organ- 
ized as a limited partnership. Furthermore, the Fund and 
The Sandridge Corporation (‘Sandridge’), a Delaware cor- 
poration which is the non-managing general partner of 
Fund, therein requested an order pursuant to Section 17(b) 
of the Act for an exemption from Section 17(a) so that 
Sandridge may contribute securities to the Fund in ex- 
change for securities issued by the Fund. 


On September 14, 1976, a notice (Investment Company Act 
Release No. 9438) was issued on the filing of said applica- 
tion. The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of the 
application would be issued as of course unless a hearing 
should be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found that the 
granting of the requested exemption is appropriate and in 
the public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy and 
provisions of the Act. It is further found, on the basis of the 
information stated in the application, that the terms of the 
proposed transaction are reasonable and fair and do not 
involve overreaching on the part of any person concerned, 
that the proposed transaction is consistent with the policies 
of the Fund, and that it is consistent with the general 
purposes of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, that 
the application for exemption from the provisions of Sec- 
tions 2(a)(3), 2(a)(19), 18(f) and 22(e) of the Act to the 
extent requested be, and hereby is, granted, effective 
forthwith; and 


IT |S FURTHER ORDERED, that the contribution of securi- 
ties by Sandridge to the Fund in exchange for securities 
issued by the Fund be, and hereby is, exempted to the 
extent requested from the provisions of Section 17(a) of the 
Act, effective forthwith. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9517/November 9, 1976 


In the Matter of 


PUTNAM DAILY DIVIDEND TRUST 
265 Franklin Street 
Boston, Massachusetts 02110 


(812-3988) 


NOTICE OF APPLICATION PURSUANT TO SECTION 6(c) 
FOR EXEMPTION FROM THE PROVISIONS OF SECTION 
19(b) OF THE ACT AND RULE 19b-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Putnam Daily Dividend 
Trust (‘Applicant’), a Massachusetts business trust regis- 
tered under the Investment Company Act of 1940 (‘Act’) as 
an open-end, diversified management company, has filed 
on July 13, 1976, an application pursuant to Section 6(c) of 
the Act for an exemption from provisions of Section 19(b) of 
the Act and Rule 19b-1 thereunder to allow it to distribute 
long-term capital gains more often than once every 12 
months. All interested persons are referred to the applica- 
tion on file with the Commission for a statement of the 
representations contained therein, which are summarized 
below. 


Applicant states that its investment objective is to achieve a 
high rate of current income believed to be consistent with 
preservation of capital and maintenance of liquidity, which it 
seeks to achieve by investing in a portfolio of money market 
instruments consisting exclusively of marketable securities 
issued or guaranteed as to principal and interest by the 
government of the United States or by its agencies or 
‘ instrumentalities, bank certificates of deposit, bankers’ ac- 
ceptances, prime commercial paper, high grade short term 
corporate obligations and repurchase: agreements with re- 
spect to United States Treasury or agency obligations. It 
further states that Applicant expects that its assets will be 
‘generally invested in obligations maturing in less than one 
year from the time of investment. 


Applicant further states that it will attempt to maximize yields 
by engaging in portfolio trading and by buying and selling 
portfolio investments in anticipation of or in response to 
changing economic and money market conditions and 
trends and will also invest to take advantage of what are 
believed to be temporary disparities in the yields of the 
different segments of the high grade money market or 
among particular instruments within the same segment of 
the market. 


Applicant represents that these policies, as well as the 
relatively short maturity of obligations to be purchased by 
Applicant, may result in frequent changes in its portfolio. 


Applicant submits that its investment manager is to be The 
Putnam Management Company, Inc. (‘Management’) and 
that the management contract to be entered into between 
Applicant and Management provides for a management fee 
payable by Applicant at the annual rate of '/2 of 1% of its 
average net asset value, subject to certain expense limita- 
tions. 
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Applicant states that sales and redemptions of its shares 
are at a constant net asset value of $1 per share and that it 
is currently intended that shares will be distributed without 
an underwriter directly by Applicant 


Applicant further states that all of its net income is declares 
daily as a dividend to shareholders; that dividends are 
reinvested in Applicant or paid in cash monthly; and that its 
net income is determined once each day that the New York 
Stock Exchange is open, as of the close of that Exchange 
(normally 4:00 P.M., Boston time). It represents that each 
daily determination of its net income shall include (i) ac- 
crued interest on its portfolio investments (ii) plus or minus 
all realized and unrealized gains and losses on its portfolio 
investments, and (iii) less all its accrued expenses 


Applicant further represents that unrealized gains and 
losses are determined by valuing its portfolio investments. It 
submits that securities for which market quotations are 
readily available are valued at a price which, in the opinion 
of the Trustees or the person making the determination, 
most nearly represents the market value of the particula: 
security, generally at the most recent bid price as obtained 
from one or more of the market makers for such securities 
that other securities and assets are valued at their fair value 
as determined in good faith by the Trustees; that obligations 
of banks, commercial paper and repurchase agreements 
are “marked to market’, i.e., valued on the basis of quoted 
yields for securities of comparable maturity, quality and 
type, except securities having 60 days or less to maturity at 
the time of investment, which are valued at amortized cost: 
that issuer-placed commercial paper is valued at amortized 
cost; and that Applicant's expenses are accrued each day. 


Applicant states that all of its net income is declared on 
each day that it is open for business as a dividend to 
shareholders of record at the time of each declaration and 
that shareholders begin earning dividends on the day fol- 
lowing acceptance of their orders. It further states that each 
month's dividends will be paid on the first business day of 
the next month, in cash or reinvested in additional shares of 
Applicant at the rate of one share (and fraction thereof) for 
each dollar (and fraction thereof) of any dividend paid; and 
that a shareholder who withdraws all of his or her account at 
any time during the month will be paid all dividends declared 
through the date of withdrawal together with the proceeds of 
the withdrawal. Applicant represents that its net income for 
Saturdays, Sunday and holidays will be declared as a 
dividend on the next business day 


Applicant further represents that since its net income is 
declared as a dividend each time it is determined, the net 
asset value per share of Applicant remains at $1 per share 
immediately after each determination and dividend declara- 
tion and that any increase in the value of a shareholder's 
investment representing the reinvestment of dividend in- 
come is reflected by an increase in the number of shares in 
the shareholder's account at the end of each month. Appli- 
cant expects that its net income will be positive each time it 
is determined; but if, because of a sudden rise in interest 
rates or for any reason, the net income of Applicant deter- 
mined at any time is a negative amount, it will offset such 
amount allocable to each then shareholder's account from 
the dividends accrued during the month with respect to such 
account. Applicant states that in the event that at the time of 





payment of a dividend (either at the regular monthly divi- 
dend payment date, or, in the case of a shareholder who is 
withdrawing all or substantially all of the shares in his or her 
account, at the time of withdrawal), such negative amount 
exceeds a shareholder's accrued dividends, it will reduce 
the number of its outstanding shares by treating the share- 
holder as having contributed to Applicant's capital that 
number of full and fractional shares which represents the 
amount of the excess and that each shareholder will be 
deemed to have agreed to such contribution in these 
circumstances by his or her investment in Applicant. 


Section 19(b) of the Act states that it shall be unlawful in 
contravention of such rules, regulations, or orders as the 
Commission may prescribe as necessary or appropriate in 
the public interest or for the protection of investors for any 
registered investment company to distribute long-term capi- 
tal gains, as defined in the Internal Revenue Code of 1954 
(“Code’’), more often than once every twelve months. 


Rule 19b-1 thereunder states in part that no regulated 
investment company shall distribute more than one capital 
gain dividend, as defined in Section 852(b)(3)(C) of the 
Code, with respect to any one taxable year of the company. 


Section 6(c) authorizes the Commission to exempt any 
person, security, or transaction, or any class or classes of 
persons, securities, or transactions, from the provisions of 
the Act and rules promulgated thereunder if and to the 
extent that such exemption is necessary or appropriate in 
the public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy and 
provisions of the Act. 


Applicant states that, because of the nature of its invest- 
ments in money market instruments, it does not expect to 
realize any substantial amount of long-term gains which 
would be available for the payment of long-term capital 
gains distributions; but that if its management's judgment as 
to optimum investment strategy results in such a realization 
of long-term capital gains, Applicant wishes to be in a 
position to declare such gains at the time they are realized. 
It further states that because it intends to declare its 
accumulated net income as a dividend daily and pay it 
monthly to enable each investor to receive on his invest- 
ment the exact proportion of such net income earned on his 
shares each day that he remains a shareholder, unless 
such an exemption is granted Applicant's investments will 
have to be managed so as to avoid incurrence of any long- 
term capital gains inasmuch as the payment of capital gains 
only once each year would not be compatible with daily 
dividends and the maintenance of a fixed net asset value. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than December 6, 1976 at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission should order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail upon the Applicant at the 
address stated above. Proof of such service (by affidavit or 


in case of an attorney-at-law by certificate) shall be filed 
contemporaneously with the request. As provided by Rule 
O-5 of the Rules and Regulations promulgated under the 
Act, an order disposing of the matter will be issued as of 
course following said date, unless the Commission there- 
after orders a hearing upon request or upon the Commis- 
sion’s own motion. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9518/November 10, 1976 


In the Matter of 


AMERICAN SPECIAL FUND, INC. 
Two Embarcadero Center 
San Francisco, California 94111 ° 


(811-1529) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER DECLARING 
THAT COMPANY HAS CEASED TO BE AN INVESTMENT 
COMPANY. 


NOTICE IS HEREBY GIVEN that American Special Fund, 
Inc. (‘AMSPC” or “Applicant’”), registered under the Invest- 
ment Company Act of 1940 (the “Act’’) as a diversified, 
open-end management investment company, filed an appli- 
cation on September 13, 1976, and amendments thereto on 
September 24, 1976, and October 12, 1976, for an order of 
the Commission, pursuant to Section 8(f) of the Act, declar- 
ing that Applicant has ceased to be an investment company 
as defined in the Act. All interested persons are referred to 
the application on file with the Commission for a statement 
of the representations contained therein, which are summa-. 
rized below. 


Applicant represents that it was incorporated under the laws 
of the state of Delaware on July 10, 1967, that it registered 
under the Act on November 2, 1967, and that, just prior to 
the effective date of the merger described below, it had 
assets of $26,351,527 and 4,610,134 shares outstanding. 


According to the application, a proposed merger of AMSPC 
into The Growth Fund of America (“GFA”), also registered 
under the Act as an open-end, diversified, management 
investment company, was approved by AMSPC’s share- 
holders on April 24, 1976. Applicant states that on August 
25, 1976, an order of the Commission (Investment Com- 
pany Act Release No. 9413) was issued exempting that 
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proposed merger from the provisions of Section 17(a) of the 
Act and that, on August 31, 1976, the merger became 
effective upon the filing of an Agreement and Plan of Merger 
with the Secretary of State of the State of Delaware. 


Applicant states further that, as of such effective date, (1) its 
separate corporate existence ceased; (2) all of its assets, 
rights, privileges, powers, duties and liabilities were trans- 
ferred to GFA; and (3) its former shareholders received 
shares of GFA in exchange for their shares of AMSPC on 
the basis of their respective net asset values. Accordingly, 
AMSPC represents that it has no remaining assets. 


Section 8(f) of the Act provides, in part, that when the 
Commission, upon application, finds that a registered in- 
vestment company has ceased to be an investment com- 
pany, it shall so declare by order, and that, upon the taking 
effect of such order, the registration of such company shail 
cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than December 6, 1976, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the address 
stated above. Proof of such service (by affidavit or, in case 
of an attorney-at-law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule O-5 of 
the Rules and Regulations promulgated under the Act, an 
order disposing of the application will be issued as of course 
following said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices and 
orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9519/November 10, 1976 


In the Matter of 

PUTNAM MUNICIPAL BOND FUND 
265 Franklin Street 

Boston, Massachusetts 02110 


(812-4026) 
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NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR EXEMPTION FROM 
SECTION 2(a)(19) 


NOTICE IS HEREBY GIVEN that Putnam Municipal Bond 
Fund (‘Applicant’), registered under the Investment Com- 
pany Act of 1940 (‘Act’) as a diversified, open-end, man- 
agement investment company, filed an application on Sep- 
tember 17, 1976, pursuant to Section 6(c) of the Act, for an 
order declaring that Mr. Avery Rockefeller, Jr. (‘Rockefel- 
ler’), Mr. Donald J. Hurley (“Hurley”), and Mr. Hans H. Estin 
(“Estin’), proposed trustees of Applicant, each shall not be 
deemed to be an “interested person” of the Applicant, or 
The Putnam Management Company, Inc. (‘Adviser’), the 
investment adviser to the Applicant, or Putnam Fund Dis- 
tributors, Inc. (‘Underwriter’), principal underwriter of the 
Applicant, within the meaning of Section 2(a)(19) of the Act, 
by reason of their being directors of, with respect to Rocke- 
feller, The Home Insurance Company (“Home Insurance’) 
and, with respect to Hurley and Estin, The Boston Com- 
pany, Inc. and/or Boston Safe Deposit and Trust Company 
(“Boston Safe’’). All interested persons are referred to the 
application on file with the Commission for a statement of 
the representations contained therein, which are summa- 
rized below. 


Applicant, a Massachusetts business trust organized on 
September 16, 1976, anticipates adding Rockefeller, Hurley 
and Estin as trustees of the Applicant prior to the initial 
public offering of Applicant's shares if each of them is 
deemed not to be an “interested person” of the Applicant, 
the Adviser and the Underwriter within the meaning of 
Section 2(a)(19) of the Act. Sections 2(a)(19) (A)(v) and 


(B)(v) define an “interested person” of an investment com- & 


pany and of an investment adviser of or principal underwri- 
ter for an investment company to include any broker or 
dealer registered under the Securities Exchange Act of 
1934 (“Exchange Act’) or any affiliated person of such 
broker or dealer; Section 2(a)(3) of the Act includes in the 
definition of an “affiliated person” any person directly or 
indirectly controlling, controlled by or under common control 
with such other person. 


Applicant states’ that Rockefeller is a director of Home 
Insurance and of its subsidiary, Seaboard Surety Corpora- 
tion; and Home Capital Services, Inc. (“Home Capital’), 
another wholly-owned subsidiary of Home Insurance, is a 
registered broker-dealer under the Exchange Act. Applicant 
also states that) because of Rockefeller's position as a 
director of Home Insurance, Rockefeller might be consid- 
ered, for purposes of Section 2(a)(19) of the Act, to be an 


affiliated person of Home Capital and, thus, an interested - 


person of the Applicant, the Adviser, and the Underwriter. 


According to Applicant, Hurley is a director of The Boston 
Company, Inc. and of its subsidiary, Boston Safe; Estin also 
is a director of Boston Safe; and The Boston Company 
Financial Strategies, Inc., another subsidiary of The Boston 
Company, Inc., has recently formed a subsidiary, TBCFS, 
Inc., which is a registered broker-dealer under the Ex- 
change Act. Applicant also states that because of Hurley's 
position as a director of The Boston Company, Inc., and of 
Boston Safe, and because of Estin’s position as a director of 
Boston Safe, each might be considered, for purposes of 
Section 2(a)(19) of the Act, to be an affiliated person of 
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TBCFS, Inc., and thus, an interested person of the Appli- 
cant, the Adviser, and the Underwriter. 


Section 10(a) of the Act prohibits Applicant from having a 
board of trustees more than 60% of which are interested 
persons of the Applicant. Section 10(b)(2) of the Act re- 
quires that a majority of Applicant's board of trustees not be 
persons who are interested persons of Applicant's principal 
underwriter. Applicant states that the application has been 
filed to avoid a possible violation of Section 10 of the Act 
and to continue the policy of the investment companies in 
The Putnam Group of having a high proportion of trustees 
or directors who are not interested persons. Applicant 
represents that Rockefeller, Hurley and Estin will not be- 
come trustees of Applicants until the exemption from Sec- 
tion 2(a)(19) of the Act is granted. 


On April 11, 1975, the Commission granted an order 
(Investment Company Act Release No. 8755) upon applica- 
tion declaring that Rockefeller would not be deemed an 
“interested person” of the Adviser, any of the then existing 
registered investment companies for which it acted as 
investment adviser, and their principal underwriters by rea- 
son of his relationship with Home Insurance and Home 
Capital. 


Applicant submits that the facts and representations set 
forth in this prior application (812-3759) continue to be true 
and accurate and the basis upon which the prior order was 
granted applies equally to this application. The representa- 
tions contained in the prior application as applied to Rocke- 
feller include the following: 


1. Rockefeiler's principal business is as Chairman of 
the Finance Committee, Senior Vice President and a 
Director of Grolier, Inc., a publishing firm, and he is 
not involved in the day-to-day operation of Home 
Capital and does not control nor is controlled by 
Home Capital. Home Capital trades in the accounts of 
members of The Home Group and also acts as an 
underwriter and dealer in bonds. 


2. Rockefellers independence in acting on behalf of 
Applicant would in no way be impaired because of his 
affiliation with Home Insurance. Rockefeller has no 
connection with Home Capital other than in his capac- 
ity as a Director of Home Insurance and Seaboard 
Surety Corporation. 


3. Neither the Adviser nor any of the then existing 
registered investment companies being advised by 
the Adviser have ever done any business with Home 
Capital, and Applicant undertakes not to transact any 
business with Home Capital should the requested 
exemption be granted. In view of the large number of 
other bond dealers available, Applicant represents 
that its portfolio transactions would not be adversely 
affected by such undertaking. 


On May 10, 1976, the Commission granted an order (In- 
vestment Company Act Release No. 9284) upon application 
declaring that Hurley and Estin, among others, would not be 
deemed to be interested persons of the Adviser, any of the 
then existing registered investment companies being ad- 
vised by the Adviser and their principal underwriters by 





reason of their relationships with The Boston Company, Inc. 
and/or Boston Safe. Applicant submits that the facts and 
representations set forth in this prior application (812-3921) 
continue to be true and accurate, and the basis upon which 
the prior order was grantec applies equally to the applica- 
tion. The representations contained in the prior application 
as applied to Hurley and Estin include the following: 


1. Hurley is a partner in the law firm of Goodwin, 
Procter & Hoar and serves as a director of The Stop & 
Shop Companies, Inc., The Continental Corporation, 
and Boston Old Colony Insurance Company; trustee 
and member of the Board of Investment of Charles- 
town Savings Bank; President of the Committee of 
the Permanent Charity Fund, Inc., Boston. Estin is 
Vice Chairman of North American Management, Inc.: 
a director of Allied Foods, Inc., Massachusetts Gen- 
eral Life Insurance Company, and Yellowknife Bear 
Mines, Ltd.; Chairman of the Board of Trustees of 
Boston University Medical Center; and Trustee, Chil- 
dren's Hospital Medical Center. 


2. The relationship of Hurley and Estin with The 
Boston Company, Inc., Boston Safe, The Boston 
Company Financial Strategies, Inc., and TBCFS, Inc., 
will not impair their independence in acting on behalf 
of Applicant and its shareholders. Hurley and Estin 
will not be directors or officers of TBCFS, Inc., and will 
have no authority or responsibility for management of 
the operation of TBCFS, Inc. 


3. The business of TBCFS, Inc., will relate primarily to 
the structuring and placement or sale of oil and gas 
programs and other investment programs and ven- 
tures. Due to the special nature of the type of invest- 
ments with which TBCFS, Inc. will be involved, Appli- 
cant could not legally purchase or sell such invest- 
ments from or through TBCFS, Inc. because of invest- 
ment restrictions. Applicant does not intend to make 
any such investments and, moreover, undertakes not 
to transact any business with TBCFS, Inc. 


Applicant requests that an order be issued, pursuant to 
Section 6(c) of the Act, declaring that (1) Rockefeller shall 
not be deemed an interested person of Applicant, the 
Adviser or the Underwriter within the meaning of Section 
2(a)(19) of the Act by reason of his being a director of Home 
Insurance and Seaboard Surety Corporation, (2) Hurley 
shall not be deemed to be an interested person of Applicant, 
the Adviser or the Underwriter within the meaning of Section 
2(a)(19) of the Act by reason of his being a director of The 
Boston Company, Inc., and Boston Safe, and (3) Estin shall 
not be deemed to be an interested person of Applicant, the 
Adviser or the Underwriter within the meaning of Section 
2(a)(19) of the Act by reason of being a director of Boston 
Safe. 


Section 6(c) of the Act provides that the Commission, by 
order upon application, may conditionally or unconditionally 
exempt any person or transaction from any provision of the 
Act or of any rule or regulation thereunder, if and to the 
extent that such exemption is necessary or appropriate in 
the public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy and 
provisions of the Act. 
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NOTICE IS FURTHER GIVEN that any interested person 
may, not later than December 6, 1976, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the address 
stated above. Proof of such service (by affidavit, or in case 
of an attorney-at-law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule O-5 of 
the Rules and Regulations promulgated under the Act, an 
order disposing of the application will be issued as of course 
following said date, unless the Commission thereafter or- 
ders a hearing upon request or upon the Commission's own 
motion. Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices and 
orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9520/November 10, 1976 


In the Matter of 


WARNER BROS., INC. 
4000 Warner Boulevard 
Burbank, California 91522 


(812-3985) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTIONS 6(c) AND 6(e) OF THE ACT FOR AN ORDER 
OF TEMPORARY EXEMPTION FROM SECTION 7 OF 
THE ACT AND CERTAIN OTHER PROVISIONS 


NOTICE IS HEREBY GIVEN that Warner Bros., Inc. (“Ap- 
plicant’), a Delaware Corporation, filed an amendment on 
October 8, 1976 to its application of July 7, 1976, for an 
order, pursuant to Sections 6(c) and 6(e) of the Investment 
Company Act of 1940 (‘Act’) temporarily exempting it from 
the provisions of Sections 7, 8, 10(a), 13(a)(2), 17(f), 17(g), 
17(h), 18, 20(a), 23, 30 (except for subsection (f) thereof), 
31 and 32, and from the rules and regulations thereunder. 
Applicant in requesting such temporary exemption, has 
agreed that Applicant and other persons in their transac- 
tions and relations with it shall be subject to all other 
provisions of the Act and the respective Rules and Regula- 
tions thereunder as though Applicant were a registered 
investment company. All interested persons are referred to 
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the amended application on file with the Commission for a 
statement of the representations contained therein, which 
are summarized below. 


Applicant's request has been made as an amendment to its 
application filed pursuant to Sections 3(b)(2) and 6(c) of the 
Act for an order of the Commission declaring that it is not an 
investment company or, in the alternative, declaring that it is 
exempt from all provisions of the Act. Section 3(b)(2) of the 
Act provides that the filing in good faith of an application 
thereunder shall exempt the Applicant for a period of 60 
days from all provisions of the Act applicable to investment 
companies as such. The 60-day period of exemption pro- 
vided in Section 3(b)(2) has expired in Applicant's case on 
September 3, 1976. Applicant, which has not registered as 
an investment company under the Act, has asked that it be 
exempted, as requested, from September 3, 1976 until the 
Commission has acted upon the application under Sections 
3(b)(2) and 6(c) of the Act. 


Section 6(c) provides that the Commission, by order upon 
application, may conditionally or unconditionally exempt any 
person from any provisions or provisions of the Act, if and to 
the extent:that such exemption is necessary or appropriate 
in the public interest and consistent with the -;otection of 
investors and the purposes fairly intended by the policy and 
provisions of the Act. 


Section 6(e) provides that, if, in connection with any order 
under Section 6 exempting any investment company from 
any provision of Section 7, the Commission deems it 
necessary or appropriate in the public interest or for the 
protection of investors that certain specified provisions of 
the Act pertaining to registered investment companies shall 
be applicable in respect of such company, the provisions so 
specified shall apply to such company, and to other persons 
in their transactions and relations with such company, as 
though such company were a registered investment com- 
pany. 


NOTICE IS FURTHER GIVEN that any person may, not 
later than December 6, 1976, at 5:30 p.m., submit to the 
Commission in writing a request for a hearing on the matter 
accompanied by a statement as to the nature of his interest, 
the reasons for such request, and the issues of fact or law 
proposed to be controverted, or he may request that he be 
notified if the Commission should order a hearing thereon. 
Any such communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, D. C. 
20549. A copy of such request shall be served personally or 
by mail upon Applicant at the address stated above. Proof 
of such service (by affidavit, or in case of an attorney-at-law 
by certificate) shall be filed contemporaneously with the 
request. As provided by Rule O-5 of the Rules and Regula- 
tions promulgated under the Act, an order disposing of the 
application will be issued as of course following said date 
unless the Commission thereafter orders a hearing upon 
request or upon the Commission's own motion. Persons 
who request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 





a) . 
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George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9521/November 10, 1976 


SEE 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 551/November 10, 1976 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9522/November 10, 1976 


THE BEARING OF DISTRIBUTION EXPENSES BY MU- 
TUAL FUNDS 


Order Directing Public Proceedings and Designating Offi- 
cers to Take Testimony 


On October 12, 1976, there was published in the FEDERAL 
REGISTER [41 F.R. 44770] an announcement that the 
Commission would conduct public hearings with regard to 
the bearing of distribution expenses by mutual funds.’ The 
announcement stated that such hearings would commence 
on November 17, 1976; that persons wishing to appear at 
the hearings should submit requests to the staff, in the 
manner described in the announcement, no later than 
November 2, 1976; and that written statements should be 
submitted no later than December 2, 1976. 


IT IS ORDERED that such hearings be conducted pursuant 
to the Commission's authority under the Securities Act of 
1933 (‘Securities Act’), the Securities Exchange Act of 
1934 (“Exchange Act’), and the Investment Company Act of 
1940 (“Investment Company Act’), including, but not neces- 
sarily limited to, Sections 19(b) and 21 of the Securities Act, 
15 U.S.C. 77s(b) and 77(u); Sections 21(a) and 22 of the 
Exchange Act, 15 U.S.C. 78u(a) and 78v, arid Sections 
14(b), 41, 42(a), and 42(b) of the Investment Company Act, 
15 U.S.C. 80a-14(b), 80a-40, 80a-41(a), and 80a-41(b). 


IT IS FURTHER ORDERED that such public hearings be 
conducted before the Commission, any member or mem- 
bers thereof, or Anne P. Jones, Sydney H. Mendelsohn, or 
Jean W. Gleason, who are hereby named as hearing 
officers and empowered to administer oaths and affirma- 
tions and to perform all other duties in connection with such 
hearings as prescribed by law. The hearings shall take 
place November 17, 18 and 22, 1976, and such other days 
as may be necessary, commencing on each such day at 
9:30 a.m., at 500 North Capitol Street, Washington, D. C. 


IT IS FURTHER ORDERED that any interested person who 


has indicated a desire to give an oral presentation of his 
views at the hearings may do so at the discretion of the 
hearing officer, who may allow or disallow such presentation 
based upon the relevance of the presentation and the 
similarity to presentations already made or scheduled to be 
made. Such oral presentations shall be scheduled by the 
hearing officer during the period of the proceeding. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


Date November 10, 1976 





‘Investment Company Act of 1940 Release No. 9470, 
October 4, 1976. 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9523/November 11, 1976 


In the Matter of 


INVESTORS DIVERSIFIED SERVICES, INC. 
IDS LIFE VARIABLE ANNUITY FUND A 
IDS LIFE VARIABLE ANNUITY FUND B 


and 


IDS LIFE INSURANCE COMPANY 
IDS Tower 
Minneapolis, Minnesota 55402 


(812-4025) 
ORDER PURSUANT TO SECTION 11(a) OF THE ACT 


Investors Diversified Services, Inc. (“IDS”), IDS Life Varia- 
ble Annuity Fund A (“Fund A”), IDS Life Variable Annuity 
Fund B (‘Fund B"), and IDS Life Insurance Company (“IDS 
Life’) (hereinafter collectively referred to as the ‘“‘Appli- 
cants”) filed an application on September 3, 1976 under 
Section 11(a) of the Investment Company Act of 1940 
(“Act”) for an order approving an offer of exchange to be 
afforded to redeeming shareholders of certain Investors 
Group Funds to purchase an IDS Life single payment 
immediate variable annuity funded by Fund A or B with the 
proceeds of such redeemed shares at a reduced sales load 
subject to the procedures and in accordance with the 
representations set forth in the application. IDS, which is 
registered with the Commission as a broker-dealer and 
investment adviser, owns substantially all of the outstanding 
capital stock of IDS Life, a stock life insurance company 
organized under the laws of the state of Minnesota. Fund A 
and Fund B are separate accounts cf IDS Life which are 
registered under the Act as open-end diversified manage- 
ment investment companies. IDS and IDS Life serve as 
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investment advisers to, and IDS Life serves as principal 
underwriter for, Funds A and B. 


On October 14, 1976, a notice of the filing of the application 
was issued (Investment Company Act Release No. 9476). 
The notice gave interested persons an opportunity to re- 
quest a hearing and stated that an order disposing of the 
application would be issued as of course, unless a hearing 
should be ordered. No request for a hearing has been filed 
and the Commission has not ordered a hearing. 


The matter having been considered, it is found that the 
granting of the requested order is appropriate in the public 
interest and consistent with the protection of investors and 
the purposes fairly intended by the policy and provisions of 
the Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 11(a) of the Act, that 
the proposed exchange offer be approved. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9524/November 11, 1976 


In the Matter of 


ADMIRALITY FUND 
COMPETITIVE CAPITAL FUND 
SEABOARD LEVERAGE FUND 


and 


THE INCOME FUND OF BOSTON, INC. 
One New York Plaza 
New York, New York 10004 


(812-4043) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER EXEMPT- 
ING CERTAIN LITIGATION TRUSTS FROM ALL PROVI- 
SIONS OF THE ACT AND ALL RULES AND REGULA- 
TIONS THEREUNDER OTHER THAN SECTIONS 9Q, 17, 
31, 34, 36 and 37 AND THE RULES AND REGULATIONS 
THEREUNDER 


NOTICE IS HEREBY GIVEN that Admiralty Fund, Competi- 
tive Capital Fund, Seaboard Leverage Fund and The In- 
come Fund of Boston, Inc. (‘Applicants’), each of which is 
registered as an open-end investment company under the 
Investment Company Act of 1940 (‘Act’), have filed an 
application pursuant to Section 6(c) of the Act for an order 
exempting certain trusts to be created by Applicants from all 
provisions of the Act and all rules and regulations thereun- 
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der other than Sections 9, 17, 31, 34, 36 and 37 and the 
rules and regulations thereunder. All interested persons are 
referred to the application on file with the Commission for a 
statement of the representations made therein, which are 
summarized below. 


Applicants state that Competitive Capital Fund, Seaboard 
Leverage Fund, and The Income Fund of Boston, Inc., each 
intend to create a trust, and Admiralty Fund intends to 
create three trusts (each such trust relating to one of its 
three classes of shares), in connection with certain mergers 
to which each Applicant expects to be a party; said trusts 
are collectively referred to as the “Litigation Trusts.” 


BACKGROUND OF PROPOSED MERGERS 


Applicants state that each of them formerly had an invest- 
ment adviser and principal underwriter which were subsidi- 
aries of The Seaboard Corporation (“TSC”). On October 18, 
1973, the Commission announced the suspension of trading 
in the securities of TSC, indicating that questions had been 
raised concerning the adequacy and accuracy of certain 
disclosures by TSC in filings with the Commission and with 
respect to certain activities of TSC and its subsidiaries in 
connection with the investment management of Applicants. 
Because the Commission's action raised the possibility that 
the investment advisory and principal underwriting agree- 
ments might be terminated pursuant to Section 9 of the Act, 
the independent directors of each of the Applicants termi- 
nated the contracts with their respective advisers and un- 
derwriters, effective December 10, 1973. (See the TSC 
Litigation described below.) Applicants represent that, in 
view of the matters alluded to in the Commission's an- 
nouncement, and because of the concern over the quality of 
advisory services being rendered, the interests of each 
Applicant and its shareholders mandated new investment 
advisory and principal underwriting relationships. 


Applicants state that on June 27, 1975, the Board of 
Directors of each Applicant determined to terminate certain 
interim agreements and to appoint Oppenheimer Manage- 
ment Corporation (“OMC”) as the new interim manager of 
each Applicant. Interim agreements were signed with OMC 
effective August 4, 1975, providing for OMC to act as 
interim manager on an at-cost basis and subject to cancel- 
lation by either party. In view of the fact that OMC is also the 
investment adviser for several other investment companies, 
at their June 27 meeting the Boards of Directors also 
agreed to consider whether the interests of the shareholders 
of Applicants would be best served by some form of 
combination between each of them and one of the invest- 
ment companies managed by OMC. Applicants state that 
after much deliberation and discussion, the Boards of Direc- 
tors of each Applicant voted to recommend to its sharehold- 
ers that each Applicant merge with one of the OMC- 
managed investment companies. Accordingly, the share- 
holders of each of the Applicants, except for The Income 
Fund of Boston, Inc. (“IFOB') were solicited to enter into 
mergers with Oppenheimer A.I.M. Fund, Inc. (“AIM”). The 
shareholders of IFOB were solicited to enter into a merger 
in which Oppenheimer Income Fund, Inc. (‘Income’) would 
be the surviving corporation. Shareholder meetings for each 
Applicant were held on October 27, 1976, and the mergers 
were approved. In the proposed merger of IFOB and 


Income, the directors and officers of IFOB would become a { 








the directors and officers of Income, the name of which 
would be changed to “Oppenheimer Income Fund of Bos- 
ton, Inc.’ None of the proposed mergers is contingent on 
the consummation of any of the other proposed mergers. 





THE TSC LITIGATION 


Applicants state that after completing its investigation of 
TSC, the Commission on March 5, 1974, filed a complaint in 
the United States District Court for the Central District of 
California against TSC and other defendants (S.E.C. v. The 
Seaboard Corporation, et al.). The complaint alleged nu- 
merous violations of Federal securities laws and requested 
injunctive and ancillary relief including the appointment of a 
receiver for each of the Applicants. The Applicants were 
included as nominal defendants to support the request for a 
receiver. Applicants opposed the appointment of a receiver 
and each of them filed cross-claims against all other per- 
» sons named as defendants by the Commission seeking to 
recover damages based upon the violations alleged in the 
Commission's complaint and certain additional claims. Ap- 
plicants also sought damages from numerous other persons 
not named as defendants by the Commission, but who were 
either named or alluded to in the complaint (collectively with 
certain other litigation ancillary thereto, the “TSC Litiga- 
tion’). 


° 


Applicants state that on October 1, 1974, pursuant to a 
Stipulation between the Commission and the Applicants, an 
Order was entered dismissing with prejudice the Commis- 
sion’s complaint as to the Applicants and appointing Special 
Counsel and a Special Committee of Directors for each of 
them to perform certain investigatory and reporting func- 


tions. 

@...... to the Order, Maxwell E. Greenberg, Esq. of Los 
Angeles was appointed Special Counsel to each of the 
Applicants for the purposes of (i) the investigation, institution 
and prosecution of any claims of the Applicants in connec- 
tion with the activities described in the Commission‘’s com- 
plaint, and (ii) reporting on the stewardship of the Applicants 
by their Boards of Directors during the period of the activi- 

ties described in the complaint. In addition, as provided in 
the Order, a Special Committee of the Board of Directors of 
each of the Applicants was appointed to serve as liaison 
with Special Counsel and to evaluate and make recommen- 
dations with respect to the findings, reports and recommen- 
dations of Special Counsel and to review the procedures 
employed by each Board of Directors, in selecting the new 
investment adviser and principal underwriter to be recom- 
mended for shareholder approval, among other things. 


Applicants state that Speciai Counsel has continued the 
TSC Litigation on behalf of each of the Applicants. The TSC 
Litigation is presently in the pretrial discovery stage. It is 
expected that it will take several years before it will be 
concluded. The claims asserted in the TSC Litigation relate, 
{ in general, to aileged violations of the anti-fraud provisions 
of the Federal securities laws, state statutory and common 
law and of the provisions of the Investment Company Act of 
1940 designed to prevent or regulate transactions involving 
registered investment companies and their affiliated persons 
in relation to misuse of the assets for the benefit of affiliates 
rather than investment companies, the concealment of such 
misuse, and conspiracies in relation to the foregoing. Viola- 


tions of investment advisory agreements are also alleged. 
Through June 30, 1976, the Applicants have expended 
approximately $417,400 in legal fees and expenses in 
connection with the TSC Litigation. 


THE LITIGATION TRUSTS 


Applicants state that the Boards of Directors of the Appli- 
cants (other than IFOB) and of AIM believe that it would be 
inappropriate for AIM to have either the burdens or the 
possible benefits of the TSC Litigation or certain other 
litigation in which such Applicants are involved; the TSC 
Litigation and such other litigation (including the other 
litigation to which iFOB is a party) is referred to as the 
“Litigation.” If the claims of the Applicants (other than IFOB) 
in the Litigation were to be transferred to AIM in the 
mergers, all of the shareholders of AIM, and not only those 
shareholders who were formerly shareholders of the Appli- 
cants (other than IFOB), would be required to pay the 
continuing expenses of the Litigation and all of AIM’s 
shareholders at the time of the final determination of the 
Litigation would enjoy any benefits thereof. Since the 
wrongs alleged in the Litigation did not affect AIM or its 
present shareholders, the Boards of Directors determined to 
limit the burdens and the benefits of the Litigation to the 
shareholders who are also claimants in some or all of the 
Litigation. The Board of Directors of IFOB and Income have 
come to the same conclusion for the same reasons. 


For these reasons, it has been determined that the claims of 
Admiralty Fund in its Litigation will, prior to the consumma- 
tion of its merger, be transferred to three Litigation Trusts, 
each of which would be applicable to one of the three series 
of Admiralty Fund (the Growth Series, the Income Series 
and the Insurance Series) together with cash to support the 
prosecution of the claims forming its portion of the Litigation. 
The other Applicants will each, prior to the consummation of 
its merger, transfer to a Litigation Trust its claims in the 
Litigation together with cash to support the prosecution of 
such claims. Such transfers, and a court order permitting 
them, are conditions to the consummation of each merger. 
The beneficiaries (the “Beneficiaries”) of each of the Litiga- 
tion Trusts will be shareholders of record of the Applicant in 
question or of one of the Series of Admiralty Fund, as of the 
close of business on the last business day preceding the 
closing under the applicable Merger Agreement. Each Ben- 
eficiary will have a beneficial interest in the Litigation Trust 
applicable to his Applicant, or Series of Admiralty Fund, 
which is the same as his proportionate interest in his 
Applicant or Series of Admiralty Fund at that time. The 
trustees (the “Trustees’) of each of the Litigation Trusts will 
be the same persons and are expected to be Messrs. 
Arnold Frankel, Robert Gluck and Jerome Preston, Jr. 


Applicants further state that the Proxy Statement and Pros- 
pectus relating to the proposed merger of each of the 
Applicants contains a description of the Litigation applicable 
to the Applicant in question, of the fee arrangements in 
connection therewith, of the expense and recovery arrange- 
ments among the Litigation Trusts and tax information with 
respect thereto. Each Proxy Statement and Prospectus also 
contains a copy of the proposed form of the applicable 
Litigation Trust. In summary form, the powers and authority 
of the Litigation Trusts are as follows: (a) to prosecute, 
settle or compromise the Litigation or any part thereof; (b) to 
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authorize counsel for the Litigation to incur expenses and 
charges in furtherance of such Litigation; (c) to pay the fees 
and expenses of Special Counsel and other counsel and 
any other expenses of the Litigation; (d) to invest its cash 
assets in government securities or to place those assets in 
bank accounts or bank certificates of deposit; and (e) to 
take any and all other action necessary and proper for the 
accomplishment of the Trust's powers and management of 
its activities and of its assets. 


Applicants state that under each Litigation Trust, Messrs. 
Jerome Preston, Jr. and Robert Gluck and their successors 
are appointed “Special Trustees.” The Special Trustees 
shall have the sole power and authority to determine, based 
on the findings, reports and recommendations of Special 
Counsel (i) whether and the manner in which any legal 
action shall be brought and maintained against any former 
director or directors of the investment company in question, 
(ii) whether any Trustee should be removed as a Trustee of 
the Trust and (iii) whether any other action shall be taken or 
requirement imposed with respect to any such former direc- 
tor or directors 


Applicants state that each Litigation Trust also provides that 
within sixty days after the end of each year, the Trustees 
shall transmit to the Beneficiaries, and to such other per- 
sons as the Trustees may deem necessary or advisable, a 
report which shall contain an accounting (which need not be 
audited) of income, and expenses of the Trust and distribu- 
tions of the Trust Assets, made during such year and any 
other information which the Trustees deem necessary or 
appropriate. 


Applicants state that under each Litigation Trust, the Trust 
Assets shall be distributed to the Beneficiaries on the basis 
of each Beneficiary’s beneficial interest in the Trust in such 
manner and at such time as the Trustees shall deem 
necessary or appropriate; provided, however, that a final 
distribution of all remaining Trust Assets shall be made 
promptly after the determination or settlement of all of the 
Litigation 


Applicants state that under each Litigation Trust, the inter- 
ests of the Beneficiaries in the Trust shail not be evidenced 
by certificates, shall not be transferable or assignable ex- 
cept by will or the laws of descent and distribution, or in the 
case of any Beneficiary other than a natural person, upon 
the legal termination of such entity, and shall not be subject 
to attachment or levy by any creditor of any Beneficiary or 
any person asserting any claim against any Beneficiary. 


THE EXEMPTION REQUEST 


In view of the limited nature of the activities of the Litigation 
Trusts and the burdens which would be placed upon the 
Litigation Trusts in complying with all of the provisions of the 
Act and the rules and regulations thereunder, Applicants 
submit that the proposed exemption is necessary and 
appropriate in the public interest and consistent with the 
protection of investors and the purposes fairly intended by 
the policy and provisons of the Act, within the meaning of 
Secticn 6(c) of the Act. 


Applicants submit that although the question of whether or 
not each of the Litigation Trusts is an ‘investment company” 
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as defined in the Act is not in issue in the application, since 
each Litigation Trust will register as an investment company 
under the Act, nevertheless, the policies of the Act, a 
reflected in the provisions of the Act exempting certai 
persons from the coverage of the Act, may be relevant to 
the question of the desirability of exempting Applicants from 
certain provisions of the Act. In this connection, Applicants 
submit that each Litigation Trust will be primarily engaged in 
a business other than that of investing, reinvesting, owning, 
holding or trading in securities, within the meaning of 
Sections 3(b)(1) and 3(b)(2) of the Act, in that the business 
of the Litigation Trusts will be the prosecution of the 
Litigation. Further, Applicants submit that it is doubtful that 
any Litigation Trust will ever hold investment securities 
having a value exceeding 40 per centum of the value of its 
total assets (exclusive of Government securities and cash 
items) within the meaning of Section 3(a)(3) of the Act. 


Applicants also submit that each provision of the Act and 
the rules and regulations thereunder, other than those from 
which exemption is not sought, is either inapplicable to each 
Litigation Trust, or if applied to any Litigation Trust, would be 
in conflict with the purpose and structure of such Litigation 
Trust or unduly burdensome as to it. 


No exemption is requested by Applicants from Section 9, 
which relates to the ineligibility of certain persons to serve 
in certain capacities; Section 17, which prohibits or regu- 
lates certain transactions between investment companies 
and their affiliates; Section 31, which requires the mainte- 
nance and preservation of records of registered investment 
companies: ‘Section 34, which makes it unlawful to destroy 
or falsify various records and reports; and Sections 36 and 
37, which relate to breaches of fiduciary duty and larceny or, 

embezziement. @ 


Section 6(c) of the Act provides in part that the Commission 
may conditionally or unconditionally exempt any person, 
security, or transaction, or any class or classes of persons, 
securities, or transactions from any provision of the Act or of 
any rule or regulation under the Act, if and to the extent that 
such exemption is necessary or appropriate in the public 
interest and consistent with the protection of investors and 
the purposes fairly intended by the policy and provisions of 
the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 26, 1976, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
request, the reason for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail upon Applicants at the address 
stated above. Proof of such service (by affidavit, or in the 
case of an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by Rule 
O-5 of the Rules and Regulations promulgated under the 
Act, an order disposing of the Application will be issued as 
of course following said date, unless the Commission there- 
after orders a hearing upon request or upon the Commis- 
sions own motion. Persons who request a hearing, o 















advice as to whether a hearing is ordered, will receive any 
notices or orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9525/November 11, 1976 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 12968/November 11, 1976 
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SEE 


INVESTMENT COMPANY ACT OF 1940 
Release No. 9514/November 8, 1976 
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Release No. 551/November 10, 1976 


INVESTMENT COMPANY ACT OF 1940 
Release No. 9521/November 10, 1976 


Administrative Proceeding File No. 3-5114 

In the Matter of 

JANUS MANAGEMENT CORPORATION (801-8128) 
BAILEY, GOLDSTEIN & GRIFFITHS, formerly BAILEY & 
GOLDSTEIN (801-6899) 


BAILEY & GRIFFITHS, formerly LOGAN CAPITAL MAN- 
AGEMENT (801-9373) 


THOMAS HAGEN BAILEY 


PETER JOHN GRIFFITHS 
WILLIAM CHARLES MANGUS 


FINDINGS AND ORDER IMPOSING REMEDIAL SANC- 
TIONS 


The above-captioned respondents have submitted an offer 
of settlement in these proceedings pursuant to Section 9(b) 
of the Investment Company Act of 1940 and Sections 
203(e) and (f) of the Investment Advisers Act of 1940." In 
their offers, respondents waived a hearing and posthearing 
precedures. Solely for the purpose of these proceedings 
and any other proceedings that may be brought by the 
Commission arising out of or related to the same facts and 
without admitting or denying any of the allegations, Re- 
spondents have made this offer of settlement. They have 
stipulated that findings of wilful violations may be made. 
They also consented to the imposition of specified sanctions 
and made certain representations and undertakings.? 


After due consideration of the offers of settlement and upon 
the recommendation of its staff, the Commission has deter- 
mined to accept such offers. 


On the basis of the Order for Proceedings and the respond- 
ents’ offers of settlement, the Commission finds that Janus 
Management Corporation (‘Management’), and Bailey, 
Goldstein & Griffiths (the Partnership) wilfully violated Sec- 
tions 204, 206 and 207 of the Advisers Act and Rules 204- 
1(b) and 204-2 thereunder, and Thomas H. Bailey (‘Bailey’) 
and William C. Mangus (“Mangus”) wilfully aided and abei- 
ted such violations and Bailey and Mangus wilfully violated 
Section 17(d) of the Investment Company Act and Rule 
17(d)-1 thereunder, and that Bailey, Peter J. Griffiths (‘Grif- 
fiths’”) and Mangus wilfully aided and abetted the violations 
by Janus Fund, Inc. (‘Fund’) of Sections 31 and 34(b) of 
the Investment Company Act and Rule 31a-1 thereunder. 


It is therefore in the public interest to impose sanctions 
specified in the offer of settlement as follows: 


(a) For a period of two months beginning upon the 
date of this Order of the Commission, Management 
shall not solicit, negotiate for or accept any other 
investment advisory client. Management may con- 
tinue to serve as investment adviser to the Fund 
pursuant to its present Management and Investment 
Adviser Agreement with the Fund, or pursuant to any 
other investment advisory agreement that may be 
entered into by Management and the Fund in accord- 
ance with the requirements of the Investment Com- 
pany Act of 1940 prior to or during the two month 
period, and to receive the compensation to which it is 
entitled pursuant to such agreement (except as pro- 
vided in paragraph 3 of Section li hereof). 


(b) For a period of two months beginning February 1, 
1976, the Partnership? may not solicit, negotiate for or 
accept new clients. The Partnership may continue to 
serve as investment adviser to its present clients and 
receive the compensation provided for under its exist- 
ing investment advisory agreements with such clients 
_ (except as provided in paragraph 2 of Section Ill 
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hereof). 


(c) Thomas H. Bailey be, and he hereby is suspended 
from association with any investment adviser for a 
period of two weeks beginning at the opening of 
business on the third Monday after the date of this 
order, provided that during the period of suspension, 
Mr. Bailey may confer, off the premises of Manage- 
ment and the Partnership, with other officers of Man- 
agement or partners of the Partnership concerning 
major investment policies effecting the portfolios of 
clients of Management or the Partnership. 


(d) William C. Mangus be, and he hereby is, sus- 
pended from association with any investment adviser 
for a period of two weeks beginning at the opening of 
business on the Monday following the date of this 
order. 


(e) The following undertakings stated below, be effec- 
tuated. 


Management hereby undertakes as follows: 


1. To cause the sum of $56,494 to be paid to Janus 
Fund, Inc., such amount to be paid no later than 
February 12, 1976;4 


2. To reimburse the Fund for any expenses that it may 
have incurred, or may incur hereafter, in connection 
with the investigation by the Fund of the matters 
giving rise to these proceedings, such amount esti- 
mated to be approximately $15,000; 


3. To reimburse to the Fund the investment advisory 
fee received by Management from the Fund for the 
months of December 1975 and January 1976 under 
the Management and investment Adviser agreement 
with the Fund dated December 13, 1971 totaling 
$47,703, such reimbursement to be made in six equal 
monthly installments beginning March 1, 1976, and 
shall be made whether or not an investment advisory 
contract between Management and the Fund is in 
existence;> 


4. Within 60 days after the date of this Order of the 
Commission, Management shali cause a certified 
public accountant to review the status of the books 
and records of Management and report to the Denver 
Regional Office of the Securities and Exchange Com- 
mission that such books and records are being made 
and kept in accord with the provisions of Section 204 
of the Investment Advisers Act and the rules thereun- 
der, and further that such a review and report shall be 
made within 60 days of the close of the current and 
next succeeding fiscal years, such reports to be filed 
in the Denver Regional Office within ten days of their 
respective dates; 


5. For a period of two years after the date of this 
Order of the Commission, Management will submit to 
each of the Directors of the Fund the information 
contained in the records maintained by Management 
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pursuant to paragraph (a)(12) of Rule 204-2 under the 
Investment Advisers Act of 1940 such information to 
be supplied to the Directors on a regular basis at least 
quarter-annually; 


6. For a period of two years after the date of this 
Order of the Commission, Management shall cause 
each “advisory representative” (as defined in Rule 
204-2(a)(12)(ii)(A) under the Investment Advisers Act 
of 1940) who engages in securities transactions in 
which he has any beneficial interest, to énter into such 
transaction either in his own name, the name of 
another natural person who has a beneficial interest in 
such transactions, or in the name of not more than 
one nominee at any one time, and shall cause to be 
furnished to the Denver Regional Office of the Com- 
mission, in advance, the name of any account he has 
a direct or indirect beneficial interest other than him- 
self or his spouse, in which transactions in which he 
will have a beneficial interest may be effected; and 


7. For a period of two years after the date of this 
Order of the Commission, Management will not 
change its policy concerning purchases and sales of 
securities by officers, directors or advisory employees 
of Management as set forth in the first paragraph of 
Item 24(e) of Form ADV filed on behalf of Manage- 
ment amended June 27, 1975, except upon giving to 
the Denver Regional Office of the Commission written 
notice of such proposed change to the policy at least 
ten days prior to the effective date of such proposed 
change; except that Management will cause an 
amendment to said Form ADV to be filed to add the 
following language to such statement of policy: @ 


“If the Fund purchases a security which is 
owned by any such individual within 30 days 
after the purchase of such security by the 
individual, such individual shall be deemed to 
have purchased the security at the least favora- 
ble price obtained during the 30-day period by 
such individual, the Fund, or any other fidiciary 
account of any other registered investment ad- 
viser with which such individual is affiliated, and 
such individual shall be deemed to have pur- 
chased such security with an intent to hold it for 
at least six months, and he shall not sell such 
security until at least six months after the date 
of purchase by the Fund or by himself, which- 
ever is later, or until after the Fund no. longer 
owns such security, whichever first occurs.” 


The Partnership hereby agrees as follows: 


1. To cause a sum of $33,480 to be paid to clients 
and former clients of the Partnership in accordance 
with a schedule prepared by the staff of the Denver 
Regional Office of the Commission, such amounts to 
be paid to the clients for whom transactions in the 
securities were effected on the same day of upon the 
next day or the second day subsequent to the day 
that transactions in the same securities were effected 





at better prices by one or more of the general partners ment adviser with which such individual is affili- 





of the Partnership, such clients to be determined by ated, and such individual shall reimburse the 
. @:- Partnership subject to approval of such determi- appropriate fiduciary account accordingly. 
nation by the staff of the Denver Regional Office of Whenever any such individual purchases a se- 
the Commission. Such amounts shall be paid to the curity which is then owned, or within six months 
clients no later than 60 days following the date that thereafter is purchased for a fiduciary account, 
the Commission enters an Order accepting this Offer such individual shall be deemed to have pur- 
of Settlement: chased such security with an intent to hold it for 
at least six months after the date of purchase, 
2. To waive any fee for serving as investment adviser or until after no fiduciary account owns such 
during the months of April and May 1976 to the clients security, whichever first occurs.” 


existing on April 1, 1976;§ 

The Commission shall retain jurisdiction for such time as is 
3. Implement procedures to ensure compliance with necessary to adjudicate and dispose of any such subse- 
Section 204 of the Investment Advisers Act of 1940 quent proceeding. ’ 
and applicable rules and regulations thereunder; 

ACCORDINGLY, IT IS ORDERED that the Respondents 





4. For a period of two years after the date of this Janus Management Corporation, Bailey, Goldstein & Grif- 
* Order of the Commission, to submit to the Denver fiths, Bailey & Griffiths, Thomas H. Bailey, Peter J. Griffiths 
Regional Office of the Commission, quarterly, within and William C. Mangus be and they hereby are required to 
15 days after the end of each calendar quarter, a do all that they have undertaken to do in their Offer of 
report setting forth the information contained in the Settlement herein and it is further ordered that if any of the 
* records maintained by the Partnership pursuant to said Respondents should fail to comply with any of the 
paragraph (a)(12) of Rule 204-2 under the Investment undertakings in the Offer of Settlement, the Commission 
Advisers Act of 1940; may, after notice and hearing, issue such further order with 
respect to them or any of them or impose such additional 
5. For a period of two years after the date of this sanction on them or any of them as it deems appropriate. 
Order of the Commission, the Partnership shall cause 
each “advisory representative’ (as defined in Rule By the Commission, 
204-2(a)(12)(ii)(A) under the Investment Advisers Act 
of 1940) who engages in securities transactions in George A. Fitzsimmons 
which he has any beneficial interest to enter into such Secretary 
transaction either in his own name, the name of 
? & another natural person who has a beneficial interest in 
such transactions, or in the name of not more than 


1 The findings herein are not binding on any other respond- 


one nominee at any one time, and shall cause to be ent named in these proceedings. 


furnished to the Denver Regional Office of the Com- 
mission, in advance, the name of any person or 
nominee, other than himself or his spouse, in which 
transactions in which he will have a beneficial interest 
may be effected; 


2 Bailey & Griffiths, formerly named does not consent to 
findings against it and findings are not made herein, how- 
ever, it and any other partnership, corporation or other entity 
which is or may become registered with the Commission as 
an investment adviser which is controlled by one or more of 
the consenting individual respondents named herein, shall 
be subject to the hereinafter sanctions and undertakings. 


6. For a period of two years after the date of this 
Order of the Commission, the Partnership will not 
change its policy concerning purchases and sales of 
~ securities by partners or advisory employees of the 
Partnership as set forth in the second paragraph of 
Item 24(e) of Form ADV filed on behalf of the Partner- 
ship, as amended June 27, 1975, except upon giving 
to the Denver Regional Office of the Commission 
written notice of such proposed change to the policy 
at least ten days prior to the effective date of such 
proposed change; except that the Partnership will 
cause an amendment to said Form ADV to be filed to 
add the following language to such statement of 
policy.” 
5 
“If any such individual purchases for his own SOE Eaeren are eer Leer 
account a security which is purchased for a 
fiduciary account within 30 days thereafter, such 
individual shall be deemed to have purchased 
the security at the least favorable price obtained 
during the 30-day period by such individual or 
’ by any such fiduciary account, or by any other 
: o fiduciary account of any other registered invest- 


3 Except as to findings, the term “partnership” herein shall 
be deemed to include Bailey, Goldstein & Griffiths, Bailey & 
Griffiths, and any other partnership, corporation or other 
entity registered as an investment adviser under the Invest- 
ment Advisers Act (other than Janus Management) which is 
controlled by one or more of the consenting individual 
respondents. 


4 As of the date of this Order, Management has paid to 
Janus Fund $56,494. 


6 Such advisory fees have been waived by the Partnership. 
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STAFF ACCOUNTING BULLETING 





STAFF ACCOUNTING BULLETIN 
Release No. 12/November 10, 1976 


Publication of Staff Accounting Bulletin No. 12 


The Division of Corporation Finance and the Office of the 
Chief Accountant today announced the publication of Staff 
Accounting Bulletin No. 12. The statements in the Bulletin 
are not rules or interpretations of the Commission nor are 
they published as bearing the Commission's official ap- 
proval; they represent interpretations and practices followed 
by the Division and the Chief Accountant in administering 
the disclosure requirements of the federal securities laws. 


Staff Accounting Bulletin No. 12 provides interpretations of 
Accounting Series Release No. 190 [41 F.R. 13596] and 
four illustrative disclosures. Accounting Series Release No. 
190 (the adoption of Rule 3-17' of Regulation S-X [17 CFR 
210.3-17]) requires the disclosure of replacement cost data 
by certain registrants effective for years ending on or after 
December 25, 1976. 


George A. Fitzsimmons 
Secretary 





‘The term “rule” has been replaced by the appropriate 
section number of the Code of Federal Regulations. Accord- 
ingly, Rule 3-17 is referred to as § 210.3-17 


CHANGES TO STAFF ACCOUNTING BULLETIN NO. 10 
In SAB No. 10 [41 F.R. 35163] (which also interpreted ASR 
No. 190) the following was included regarding the use of 
indices: 

“2. General 

“f. Use of Indices 

“Facts: 

“Many companies pian to use indices and other publicly 
available data in the determination of the replacement cost 
of productive capacity. 


“Question: 


“is the use of indices an acceptable approach to the 
determination of replacement cost? 


“Interpretive Response 
“If the use of the indices results in a reasonable approxima- 
tion of replacement cost computed on an item-by-item basis 


(or other appropriate method), the use of such indices will 
be acceptable. It is important to note, however, that in many 
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instances the use of indices will result in reproduction cost 
which may.not be a reasonable approximation of replace- 
ment cost.” 


The above “Question” and “Interpretive Response” are 
replaced with the following: 


Question 1: 


Is the use of indices an acceptable approach to the determi- 
nation of replacement cost? 


Interpretive Response: 


Any logical approach to the estimation of replacement cost 
is acceptable provided it results in a conclusion which 
reasonably approximates the replacement cost of produc- 
tive capacity. 


The estimation of the replacement cost of productive capac- 
ity is basically a two-step process. Management must first 
decide if existing capacity would be replaced with assets 
similar to those presently owned or if different assets would 
be required because of technology advances, new govern- 
mental regulations, or other current economic and operating 
considerations. The second step is the selection of appro- 
priate methods to price the replacement assets. In many 
cases, a combination of direct pricing methods and indexing 
will be required. 


Typically, indices do not reflect technological changes to 
any appreciable extent. Adjusting the original cost of pres- 
ently owned assets by appropriate indices results in the 
current cost to reproduce those assets. Reproduction cost 
may be equivalent to replacement cost if existing productive 
capacity would be replaced using assets similar to those 
presently owned. However, if replacement cost is to be 
estimated on the basis of using assets different from those 
presently owned, because of technological changes or other 
factors, measurement techniques other than indexing are 
usually required. 


Question 2: 


When facilities have undergone technological change, par- 
ticularly when existing facilities are no longer manufactured 
or would not be replaced in the same form, is the use of 
indices feasible? 


Interpretive Response: 


For those assets which would not be replaced through 
reproduction, normally some repricing will be required to 
reflect the replacement cost of productive capacity. 


For structures which will be replaced in a different form, unit 
pricing is one acceptable method of estimating replacement 
cost. If the structures are an integral part of the manufactur- 
ing process, as in a brewery or chemical facility, the 
functional pricing method may be appropriate. 


As with structures, machinery and equipment which has 
been affected by technological change usually requires 
specific identification of the replacement or substitute facili- 
ties to serve as a basis for estimating replacement costs 












using a direct, unit, or functional pricing technique. How- 
ever, because a large number of assets may be involved, 
this procedure may be costly and time consuming. Sampling 
techniques may be used in these situations to minimize the 
number of items requiring direct pricing. The cost of estimat- 
ing replacement costs of property, plant, and equipment 
which have undergone technological change can be re- 
duced accordingly. 


Using one sampling technique, the estimates replacement 
cost, based on direct pricing, of the items in the sample 
divided by the items’ indexed original cost results in a factor 
which approximates the effect of the technological change. 
If the sample is representative of the total group of assets 
from which it was taken, the technological change factor 
computed for the sample may be applied to the indexed 
historical costs of other items in the group to adjust for the 
effects of technological change for the entire group. 


a a a a 


The heading ‘“b. Construction Contracts” under “5. Limited 
Use Assets” is changed to read ‘‘b. Items Produced Under 
Contract.” 


es ot, ae ee 


a 


5. Limited Use Assets 


i a oe 


b. Items Produced Under Contract 


el, ee 


Facts: 


Many companies build products to customer specification 
after negotiating a binding contract for the purchase of the 
particular product. 


Question: 


Are the replacement cost disclosures specified in § 210.3- 
17(a) and (b) required for such inventories and cost of 
sales? 


Interpretive Response: 


One of the principal reasons the disclosures under § 210.3- 
17(a) and (b) are required is that during periods of changing 
prices significant distortions can occur in financial state- 
ments employing historical cost inventory accounting tech- 
niques. This is particularly true in the income statement 
where operating results can be significantly affected by 
inventory profits.” Inventory profits result from holding 
inventories during a period of rising inventory costs and are 
measured by the difference between the replacement cost 
of an item and its historical cost at the date the item becomes 
specific to the requirements of a particular customer (fre- 
quently the date of sale). Different methods of accounting 


for inventories can affect the degree to which inventory 
profits are included and identifiable in current income, but 
no method based upon historical cost always eliminates or 
discloses this profit explicitly. 


Such profits do not reflect an increase in the economic 
earning power of a business and they are not normally 
repeatable in the absence of continued price increases. 
Accordingly, the staff considers disclosure of the impact of 
material inventory profits on reported earnings and the trend 
of reported earnings important information for investors in 
assessing the quality of earnings and understanding the 
relationship between cost changes and changes in selling 
prices. 


Many companies build products to customers’ specifications 
and do not acquire materials or expend efforts to any 
consequential degree until the customer signs a binding 
contract for the purchase of the particular product. In such 
instances, inventory profits of the nature described in the 
preceding paragraph do not occur. Further, many believe 
that costs incurred pursuant to such contracts differ in 
nature from other types of inventories. Such costs are 
believed to be more the nature of an account receivable and 
for this reason should be excluded from replacement cost 
disclosures. 


Notwithstanding the above, a form of inventory profit (or 
loss) may arise where a binding purchase contract for an 
item being built to customer specification exists. If the 
acquisition prices of materials and labor are greater or less 
than that originally estimated, the ultimate profit or loss on 
the item produced will be affected. (The staff acknowledges 
that price changes are not the only factors that impact profit 
levels in the production of inventories to customer specifica- 
tion and encourages the disclosure of other factors which 
assist financial statement readers in understanding the 
results achieved on the contracts.) Some contracts contain 
escalation provisions which allow some or all unanticipated 
cost increases to be passed on to customers (and some 
contain provisions which require that a reduction in the 
purchase price be granted the customer if anticipated cost 
levels do not occur); however, many contracts do not 
contain such provisions and the gains or losses resulting 
from unanticipated price movements (which may not be 
repeated in future periods) accrue to the contractor. 


The staff does not believe that the specific disclosures 
required by § 210.3-17(a) and (b) are necessary for prod- 
ucts built to specification under binding contracts. Nonethe- 
less, the staff does believe that readers of financial state- 
ments should be provided with data as to the general 
magnitude of price increases for items customarily built by 
the contractor (for example, airplanes by aircraft manufac- 
turers or ships by ship builders) and the contractor's ability 
to pass such price increases on to its customers. The staff 
believes that during the initial years of implementing 
§ 210.3-17(a} and (b) companies should be allowed flexibil- 
ity in these disclosures 


The following is a possible disclosure for a ship builder 
whose contracts do ‘not contain escalation clauses: 


The company constructs ships under fixed price con- 
tracts. In arriving at the contract price of a ship, the 
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company prepares detailed cost estimates based on 
forecasts of the timing and extent of future increases 
in the cost of labor, materials and overhead. To the 
extent the company’s estimates differ from actual 
price increases, an increased or decreased profit on 
the contract will result. It is not practicable for the 
company to calculate for all contracts the extent to 
which prices have increased differently from that 
forecast at the time the original cost estimates were 
prepared. However, with the exception of the contract 
with the Venezuelan government, management is not 
aware of any contract where price increases have 
both differed materially from that originally estimated 
and materially. affected operating profits. On the Ven- 
ezuelan government contract, costs have increased 
by approximately $10,000,000 in excess of those 
forecast, thereby reducing operating profit by a like 
amount. 


Based upon a sampling of recurring costs to construct ships 
the company estimates the cost of ships has increased in 
1976 by approximately 18% to 25% dependent upon the 
characteristics of the ship. In bidding upon future ship 
construction contracts the prices bid by the company will 
reflect these cost increases and a margin of profit generally 
consistent with the levels bid and achieved by the company 
in the past. 


Facts: 


Some companies that build products to customer specifica- 
tion carry inventories of basic materials and subassemblies 
which are commonly used in manufacturing the company’s 
products. These inventories are held in anticipation of the 
receipt of orders. 


Question 1 

Should replacement cost of such inventories be disclosed? 
Interpretive Response: 

Yes. 

Question 2: 


Should the “inventory profits” related to such inventories be 
disclosed and if so how should they be measured? 


Interpretive Response: 


The impact of inventory profits should be disclosed (gener- 
ally as an upward adjustment to historical cost of sales) and 
should be based on the difference between the historical 
cost of the inventory and the replacement cost of the 
inventory at the date the inventory becomes specific to the 
requirements of a particular customer (which will generally 
be the date of use of allocation). 


Facts: 

Some companies enter into binding contracts for the future 
delivery of products (e.g., the delivery of one thousand units 
of inventory for a fixed price for each of the next twelve 
months) that are substantially the same as those manufac- 
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tured in anticipation of non-contract customer orders. 


Question: 


Are the replacement cost disclosures specified in § 210.3- 
17(a) and (b) required in such circumstances? 


Interpretive Response: 


Yes; such products are not manufactured specific to the 
requirements of a particular customer (i.e., they may be 
used to fulfill the requirements of alternative customers) and 
therefore should be treated consistent with other inventories 
which are available to fulfill the requirements of various 
customers. 


6. Replacement Cost of Productive Capacity 


k. Replacement of Existing Assets with Assets Having 
Greater Productive Capacity 


Facts. 


Frequently managements will have the intention of replacing 
existing productive capacity with assets having greater 
capacity. 


Question 1 


In these situations, how should the replacement cost of 
existing productive capacity be determined? 


Interpretive Response: 


In most instances, if management intends to replace exist- 
ing capacity with different assets, that intent should be 
recognized in the replacement cost data. The results will 
then indicate to the extent possible the direction of the 
company 


Whenever replacement with a new asset configuration is 
assumed, there are at least two types of situations that can 
be distinguished: 


(a) If management could reasonably assume that it 
would replace with greater capacity and that such 
capacity could be utilized, then only the portion of total 
costs attributable to existing capacity should be dis- 
closed as the replacement cost of existing productive 
capacity. This allocation would be appropriate even 
though a replacement opportunity exists with capacity 
equivalent to that presently owned. 


(b) If management expects to produce in the future at 
the same level as it currently produces but would be 
required to replace with higher capacity because 
equivalent capacity replacements were not available, 
then replacement cost would be the total cosis of the 
higher capacity. 


Question 2: 


If management can reasonably assume that it will replace a 





with greater capacity and that such capacity can be utilized 
(see (a) in the Interpretive Response to Question 1 above), 
should the allocation of total cost to existing capacity be 
made upon a linear basis (i.e., if the capacity of the 
replacement asset is twice that of the existing assets, the 
replacement cost of the existing assets would be one-half of 
the cost of the replacement assets) or is some other 
approach more appropriate? 


Interpretive Response: 


A limear approach may not be appropriate in all situations. 
Technical engineering writings provide considerable evi- 
dence that costs in many situations tend to change expo- 
nentially rather than linearly. Replacement cost computa- 
tions, which are designed to measure costs attributable to 
existing capacity, should incorporate methods of attribution 
that are as realistic as possible if the resulting information is 
to be useful. Accordingly, the fact that the relationship 
between cost and capacity may be linear, exponential, etc., 
should be recognized. The following situations may be 
distinguished: 


(a) When the assumed replacement configuration 
capacity must be scaled down to existing capacity, 
engineers frequently employ the following exponential 
function, called the “six-tenths’” rule, as a rough 
approximation of the cost of a different capacity level: 


PCE 


where 


RCE =replacement cost of existing assets; 

RCN =replacement cost of larger, more efficient as- 
sets; . 

PCE =productive capacity of existing assets; and 

PCN =productive capacity of larger, more efficient 
assets. 


Frequently, the estimate resulting from the use of the 
above formula will be sufficient for compliance with 
§ 210.3-17. However, the engineering literature also 
notes that, while this approach in many cases is‘a 
significant improvement over use of a linear relation- 
ship, mechanical application may result in inaccurate 
results. Accordingly, consideration must be given to 
factors such as the following: 


(1) Costs for certain types of equipment may 
follow a different exponential cost curve. 


(2) Breaks in cost curves may occur when some 
specific capacity size is passed. 


(3) Different exponents may be applicable to 
different capacity levels for the same type of 
equipment. 


(b) In other cases, a linear relationship may be 
appropriate. For example, if a company intends to 
replace existing capacity be acquiring new capacity 
that represents 25% of a new facility built in conjunc- 
tion with other users, then 25% of the total cost of the 


new facility would likely be the appropriate measure- 
ment. Another instance in which linear computations 
may suffice is a situation involving a relatively small 
increase in capacity level—say less then 10% to 20%. 
In such instances, dependent upon the exponent, the 
differences between an expotential computation and a 
linear computation are frequently not material. 


In conclusion, an exponential relationship such as the “six- 
tenths” rule is generally an improvement over linear extrap- 
olation whenever fairly substantial changes in capacity are 
involved. As a practical matter, this means that some 
involvement of knowledgeable engineers or others familiar 
with the measurement of cost behavior will typically be 
advisable if significant changes in the scale of capacity are 
part of replacement cost computations. At the same time, it 


_ should be noted that any method of rescaling capacity is 


typically facilitated by using a cost-per-unit-of-output ap- 
proach. 


1. Fee Timber 
Facts: 


Many companies in the forest resources industry meet a 
portion of their fiber needs through the ownership and 
management of fee (i.e., owned) timberlands. Many such 
companies attempt to perpetuate the production of timber 
from fee lands by employing a “sustained yield” concept 
whereby annual timber volume removals are planned not to 
exceed, on average, the timber volume expected to be 
grown annually. Thus, the fiber potential of a company’s 
timberlands normally will not decrease from its present 
level, and the underlying lands will never need to be 
replaced. 


Question 1: 


lf a company is following the sustained yield concept, is it 
acceptable to calculate (1) the replacement cost of fee 
timber on the basis of reforestation costs and the forest 
management expenditures that would be required to bring a 
harvested area to a state of maturity equal to that of the 
company’s presently existing fee timber holdings and (2) the 
effects on income on a replacement cost basis using the 
annual cost of reforestation and forest management with 
appropriate adjustments for significant departures from a 
sustained yield harvest? 


Interpretive Response: 


Yes. Such an approach would be consistent with an “ent- 
ity’s normal approach to replacement of capacity.” 


Question 2: 


If the approach suggested above is followed, how should 
replacement cost disclosures be made? 


Interpretive Response: 
The disclosure of the replacement costs of fee timber 
should identify separately the expenditures required for 


reforestation, and also the amount of forest management 
expenditures that would be required to bring a company’s 
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fee timberlands from a harvested state to the state of 
maturity of today’s timber holdings. 


lt is important to note that the disclosure relating to the 
replacement cost of fee timber pertains to expenditures 
incurred in the replacement process, not to the accounting 
treatment of such expenditures. Capitalization practices with 
respect to reforestation and timber management expendi- 
tures vary within the industry. Therefore, care should be 
exercised in preparing the disclosure so that no inference 
can be drawn that these expenditures, when made, would 
necessarily be capitalized. For this reason, it is suggested 
that the aggregate amount of expenditures related to replac- 
ing standing fee timber not be included in any overall tabular 
summary of replacement costs. It is appropriate, however, 
for individual companies to discuss, in narrative form, the 
nature of and reasons for the difference (1) between the 
historical cost of standing fee timber, as disclosed in the 
company’s historical balance sheet, and the expenditures 
required to replace such timber and (2) between amounts 
charged to historical cost of sales for fee timber harvested, 
as shown in the historical cost income statement presented 
by the company, and the amount disclosed as replacement 
cost of sales for such timber. 


7. Depreciation on Replacement Cost Basis 
d. Depreciation When Composite Method Is Used 


Facts 


Historical 
Depreciation(1) 


Life Provision 
Year Acquired Cost (years) for 1976 
1961 $ 1,000 20 $50 
1968 2,000 10 200 
1969 3,000 10 300 
1971 5,000 25 200 
1975 4,000 16 250 
1976 5,000 5 1,000 
Total $2,000 $2,000 


(1) Based on a full year’s depreciation provision in the 
year acquired. 
(2) Assumed no changes in prices during 1976. 


if, instead, replacement cost were estimated at 
$30,000 on a composite basis (e.g., functional pric- 
ing), the following illustrates the difference in the 
accumulated depreciation ratios: 
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Many companies plan to use a composite method, such as 
functional pricing, to estimate the replacement cost of 
productive capacity. Such methods result in groups of 
replacement assets differing in composition from existing 
assets because of technological changes, new environmen- 
tal requirements, and various other factors. 


Question. 


How should replacement cost depreciation and the current 
depreciated replacement cost of productive capacity be 
estimated in these situations? 


Interpretive Response: 


A number of acceptable approaches have been brought to 
the staff's attention, and none appear to warrant designation 
as being appropriate in al! circumstances. Generally, re- 
placement cost depreciation expense may be computed by 
using the appropriate composite life of the existing group of 
assets. 


The determination of accumulated replacement cost depre- 
ciation may present a special problem. Because of the 
interaction of changes in prices, composition of assets, and 
timing of acquisitions, the ratio of total accumulated depre- 
ciation to total cost on a historical cost basis may differ from 
that on a replacement cost basis. 


For example, the following tabulation summarizes a group 


of assets with replacement cost data estimated on an 
individual asset basis: 


Replacement 


Depreciation 
Accumu- Accumu- 
lated at Provision lated at 
12-31-76 Cost for 1976(2) 12-31-76 
$ 800 $ 3,000 $ 150 $ 2,400 
1,800 5,000 500 4,500 
2,400 6,000 600 4,800 
1,200 7,000 280 1,680 
500 4,000 250 500 
1,000 5,000 1,000 1,000 
$7,700 $30,600 $2,780 $14,880 
Estimated replacement of the group $30,000 


Historical ratio of accumulated depreciation to 


cost ($7,700 = $20,000) BO ak 
Indicated replacement cost accumulated de- $11,550 
preciation 
Replacement cost accumulated depreciation 
computed on an asset-by-asset basis, per $14,880 


above 


€ 








| 
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One approach to the computation of replacement cost 
accumulated depreciation is to make a detailed analysis of 
the assets for which replacement cost was estimated on a 
group basis and, to the extent possible, match the replace- 
ment assets with the historical assets. The staff, however, 
believes that in most cases alternative techniques can be 
applied to reduce clerical effort in making the computations. 


For instance, using the data from the example above, a 
weighted-average life of the historical assets could be 
computed, as follows: 


Year Historical Age in Age 
Acquired Cost Years Extension 
1961 ae”: oe RN a 
1968 2,000 9 18,000 
1969 3,000 8 24,000 
1971 5,000 6 30,000 
1975 4,000 2 8,000 
1976 5,000 1 5,000 
Total $20,000 ~ $101,000 

Divided by total historical cost lesa 
Weighted-average age 5.05 years 
Estimated replacement cost of productive Ege Bee be 
capacity $30,000 
Composite historical depreciation rate 
($2,000 = $20,000) 10% 


Estimated replacement'cost depreciation $ 3,000 


Weighted-average age 5.05 years 
Approximate accumulated replacement 
cost depreciation $15,150 


The staff considers this approach acceptable in the circum- 
stances described above. Other approaches for computing 
accumulated replacement cost depreciation in specific cir- 
cumstances suggested to the staff include the following: 


1. Classifying replacement cost assets to the lowest 
functional level for which historical cost depreciation 
records are maintained and then applying to the 
replacement cost amounts the historical ratios of 
accumulated depreciation to cost. 


2. Applying a general or specific index to year-end 
historical cost balances for cost and accumulated 
depreciation and then recomputing a ratio of accumu- 
lated depreciation to historical cost. This adjusted 
ratio may be more representative than the unadjusted 
ratio for purposes of application to the estimated 
replacement cost of productive capacity. 


3. Using the historical ratio of accumulated deprecia- 
tion to cost. In many cases, this approach would be 
acceptable. When used, registrants should be aware 
of the potential problem described in “Facts” above 
and make adjustments, if necessary. 


a ee a ae 


11. Examples of Replacement Cost Disclosures 


e Facts: 


It would be helpful to many registrants which are required to 
report replacement cost data to see examples of replace- 
ment cost disclosures. 


Question: 


Are any examples of replacement cost disclosures availa- 
ble? 


Interpretive Response: 


At the September 16 and 17, 1976 meetings of the Disclo- 
sure Subcommittee of the Replacernent Cost Advisory 
Committee, the staff of the Commission and the members of 
the subcommittee prepared four examples of replacement 
cost disclosures. 


These examples are published here to serve as a guide to 
registrants. They do not represent the staff's or the subcom- 
mittee’s view of what constitutes minimum or maximum 
disclosure. An important omission from these examples is 
the many supplemental disclosures that are possible (e.g., 
gain or loss from holding monetary assets and liabilities, 
economic value or net realizable value of properties, etc.). 


These examples also contain disclosures of the methods 
employed in computing the replacement cost data. The fact 
that a particular method has been described does not imply 
that it is the only method that can or should be used in 
developing the data; nor does it imply that the method 
described is appropriate in all circumstances. 


The dollar amounts contained in the examples are hypothet- 

ical; they do not relate to any known company and the 

relationship of one amount to another (for example, the 

relationship of gross and net property, plant and equipment | 
on a historical cost basis to the same amounts on a 

replacement cost basis) may not be indicative of the rela- 

tionships various registrants experience. 


Exampie 1: A Public Utility 
Note X: Replacement Cost Data (Unaudited) 


The following data compare utility plant investment and 
related accumulated depreciation as shown on the balance 
sheet for the Company and its consolidated subsidiaries at 
December 31, 1976 with the approximate cost to replace 
such plant at that date, at prices in effect in late 1976. They 
also compare the accumulated depreciation that would have 
been provided had past depreciation accruals contemplated 
such replacement costs. 


At 
As Replace- 
stated at ment Differ- 
12/31/76 Cost ence 
Utility plant investment: 
—Subject to replacement 


cost disclosure $10,000 $16,000 $6,000 
—Included at historic cost 2,000 2,000 _ 
—Total 12,000 18,000 6,000 
Accumulated depreciation 2,000 3,000 1,000 


Net utility plant investment 10,000 15,000 5,000 
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In developing the replacement cost approximations, it was 
assumed that (identify significant technological improve- 
ments available and planned, such as nuclear power gener- 
ators or electronic switching systems) and that latest known 
technological developments would be used in replacing 
other piant in accordance with present replacement prac- 
tices. Replacement cost of buildings assumes a reduced 
(increased) amount of space because of (state the reason if 
applicable). Land, plant under construction, and plant heid 
for future use are included at historic cost. 


The following figures compare depreciation expense as 
shown on the income statement for the Company and its 
consolidated subsidiaries for the year ended December 31, 
1976, with the depreciation expense that would have been 
computed, on the basis of the estimated average replace- 
ment cost of depreciable plant. 


As At 
stated Replace- 
for ment Differ- 
12/31/76 Cost ence 
Depreciation expense $450 $675 $225 


The Company cautions that replacement of plant will take 
place over many years. The newer technological develop- 
ments applicable to such plant will enable the Company and 
its operating subsidiaries to reduce maintenance and oper- 
ating expenses by as much as 50% based on 1976 expense 
levels. Additionally, the newer technological developments 
associated with (nuclear power or electronic switching sys- 
tems) provide features which will allow the Company and its 
subsidiaries to offer new and additional revenuegenerating 
services at minimal supplemental cost. 


The Company also cautions that replacement cost is not the 
current value of existing utility plant; it is only an estimate of 
the cost that would be incurred if such assets were replaced 
at December 31, 1976. The difference between historic and 
replacement cost of net utility plant investment does not 
represent additional book value for the Company's common 
stock; instead, it indicates the capital funds (in excess of 
booked depreciation and other prior capital provisions) that 
may have to be provided to replace existing service capacity 
of the plant of the Company and its subsidiaries. Such 
capital funds will be provided by (a) reinvestment through 
depreciation expense, (b) retained earnings after payment 
of dividends, (c) probable ongoing Federal income tax 
provisions for accelerated depreciation and investment 
credit, (d) additional equity investments occurring from the 
Company's dividend reinvestment and employee savings 
plan programs, and (e) long, intermediate and short-term 
debt and other new issues of equity securities. To achieve 
an assumed ultimate capital structure of 40% equity capital, 
and assuming no change in the December 31, 1976 bal- 
ance for deferred taxes and unamortized investment credits, 
the difference between historic and replacement cost of net 
utility plant should be funded $2,000 by equity capital and 
$3,000 by debt. 


The Company believes that the difference between depre- 
ciation based on historic cost and depreciation based on 
estimated replacement cost, which difference is not deducti- 
ble in determining income tax expense, is not truly an 
additional amount of depreciation expense. Rather it is a 
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measure of the extent to which the Company should be 
making provision for replacement of its existing utility plant 
in the current year, assuming no growth in demands for 
service and no further inflation in costs. Assuming that such 
provisions are expressive of the capital structure assumed 
to be achieved at ultimate replacement of the plant, $90 of 
the additional amount is related to equity capital require- 
ments, and $135 to requirements for debt capital. Presum- 
ably the equity capital requirements will be met by the 
addition to retained earnings after payment of dividends; to 
the extent that remaining earnings are inadequate, the 
Company believes it indicates the amount of its needs for 
increased earnings and thus increased rates for its services. 
If such increased rates are not achieved, then this differen- 
tial amount will need to be furnished by additional new 
equity investments beyond that required for growth. 


Example 2: A Worldwide Manufacturer Utilizing Indexes 
Supplemental Information on Replacement Cost (unaudited) 


In compliance with rules of the Securities and Exchange 
Commission, the Corporation has estimated certain replace- 
ment cost information for worldwide inventories, property, 
cost of sales, depreciation of real estate, plant and equip- 
ment, and amortization of special tools. The amounts re- 
ported are the result of the calculations described below and 
are not necessarily indicative of either the amounts for 
which the assets could be sold or management's intentions 
for replacement of such assets nor are they necessarily 
representative of costs that might be incurred in a future 
period. 


For purposes of calculating the replacement cost for inven- 
tories, the first-in, first-out method or average method of 
costing ending inventories was applied. Foreign content in 
inventories was translated into U.S. dollars at exchange 
rates in effect at year end. Replacement cost for cost of 
sales (exclusive of depreciation and amortization) was 
based on applying the last-in, first-out method of costing 
ending inventories. Amounts related to foreign cost of sales 
were translated into U.S. dollars using annual average 
exchange rates. No attempt has been made to measure 
improved efficiency or reduced operating cost which might 
occur if manufacturing facilities were replaced. It is believed 
that the amounts resulting from these calculations reasona- 
bly approximate the amount of inventories, stated at cost 
levels experienced near year end, and of cost of sales, 
determined at cost levels experienced during the periods in 
which the products were sold. 


For purposes of calculating the replacement cost of real 
estate, plant and equipment, indexes published by govern- 
mental and private organizations, adjusted for technological 
change where applicable, were applied to the historical cost 
of the assets. it is believed that the resulting indexes are 
reasonably representative of changes in prices for the 
assets and are reasonably adjusted for changes in technol- 
ogy. However, the Corporation disclaims any responsibility 
for the accuracy, consistency, weighting or other factors 
which may affect such indexes. 


Accumulated depreciation at the end of the year and the 
provision for depreciation for the year related to the replace- 
ment cost of such assets were calculated using straight-line 
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depreciation rates based on the estimated service lives 
used for financial accounting purposes. All amounts related 
to foreign assets were translated into U.S. dollars at ex- 
change rates in effect at year end; amounts related to 
foreign depreciation expense were translated to U.S. dollars 
using annual average exchange rates. 


For purposes of calculating replacement cost of special 
tools and related amortization, indexes, as described above, 
were applied to the historical cost of such tools and the 
resulting replacement cost was amortized employing amorti- 
zation rates and estimated service lives that are used for 
financial accounting purposes. 


Although the replacement cost data disclosed herein have, 
in the Corporation's view, been reasonably estimated, the 
estimating procedures do require that certain subjective 
decisions be made. Moreover, the data are based upon 
costs at December 31, 1976; assuming that costs to replace 
the Corporation's productive capacity continue to rise, the 
actual cost of replacement in the future may differ signifi- 
cantly from the amounts reported herein. 


The data required by the SEC exclude the effect of price 
level changes on assets other than inventory and certain 
properties during a period of inflation. Accordingly, it is 
management's view that the replacement cost data pre- 
sented herein cannot be used alone to impute the total 
effect of inflation on net income as reported. 


However, subject to the above, the following represents the 
Corporation's estimates of the required replacement cost: 


Histor- Estimated 

ical Replacement Cost 
Cost at at 12/31/76 
12/31/76 (Range) 


(In millions of dollars) 


Inventories: 
Raw materials $ 647 $ 744— $ 801 
In-process 504 599 — 675 
Finished goods 1,150 1,403 — 1,599 
$ 2,301 $ 2,746 $ 3,075 
Real estate, plant and hes 4 
equipment (excluding 
land and construction in 
progress): 
Land improvements $ 1,006 $ 1,494— $ 1,661 
Buildings 5,901 8,818— 9,571 
Machinery and 
equipment 9317 14,867— 16,002 
Other 595 844 — 898 
16,819 26,023 28,132 
Accumulated deprecia- 
tion 4,076 7,450— 8,078 
$12,743 $18,573 $20,054 
Special tools 4,338  4,795— 5,101 
Less, amortization 2,222 2,484— 2,616 
$ 2,116 


$ 2,311 §$ 2,485 


Cost of sales, exclusive of 


amounts listed below $11,506 $12,969 _ dionidh 


Histor- Estimated 

ical Replacement Cost 
Cost at at 12/31/76 
12/31/76 (Range’) 





(In millions of dollars) 


Depreciation of real estate, 
plant and equipment 

Amortization of special $ 
tools 


$ 948 $1,605 $ 1,757 


586 $ 643. $ 691 


* Management believes that the most probable replacement 
cost would fall within this range; nonetheless, it is possible 
that the replacement cost would be outside this range. The 
range should not be viewed as management's estimate of 
the minimum and maximum replacement cost. 


Example 3: A Manufacturer Primarily Utilizing Functional 
Costing and Incorporating Cost Savings in the Basic Data 


Data Describing Replacement Cost of Inventories and Pro- 
ductive Capacity and Related Replacement Cost Basis Cost 


of Products Sold and Depreciation and Depletion (Unau- 
dited) 


Set forth in Exhibit | below is an analysis of management's 
estimates of the replacement cost of certain inventories and 
productive capacity of the Company and its consolidated 
subsidiaries as of December 31, 1976, together with esti- 
mates of cost of products sold and depreciation on the basis 
of replacement cost for the year then ended. 


Replacement cost data have not been provided for the 
Company's operations located outside North America and 
the European Economic Community because such data are 
not required. 


- 
Also excluded is replacement cost information related to 
elements of productive capacity that, in management's 
present opinion, will not be replaced at the end of their 
useful lives. However, if market conditions change, man- 
agement may modify its present opinion and elect to con- 
tinue operations for such products or product lines and, 


accordingly, may have to replace such productive capacity 
at that time. 


All replacement cost amounts related to foreign assets were 
translated into U.S. dollars at exchange rates in effect at 
year end; amounts related to the foreign cost of products 
sold and depreciation expense were translated into U.S. 
dollars using annual average exchange rates. 


Exhibit |—Replacement Cost Data 


Estimated Compara- 
Replace- ble 
ment Reported 
Cost Amounts 
(Thousands) 
Inventories—as of 12/31/76: 

Raw materials $ 55,000 $ 43,000 
Work-in-process 33,000 29,000 
Finished goods 76,000 53,000 
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Estimated Compara- 
Replace- ble 
ment Reported 
Cost Amounts 
(Thousands) 
Property, Plantand Equipment—  tt—t 
as of 12/31/76: 
Machinery and equipment 164,000 118,000 
Buildings 41,000 28,000 
205,000 146,000 
Less accumulated depreciation 
and depletion 70,000 43,000 
$135,000 $103,000 
Cost of Products Sold—for the 
year ended 12/31/76 $875.0 00 re Be 6,000 
Depreciation—for the year 
ended 12/31/76: 
Included in cost of 
products sold $ 22,000 $ 10,000 
Included in other operating 
costs 4,000 1,000 


$ 26,000 $ 11,000 
Exhibit Il sets forth the comparable related historical cost 
amounts for these categories as included in the consoli- 
dated balance sheet and income statement, and indicates 
the historical amounts for which replacement cost data have 
and have not been provided. The totals in Exhibit Il are the 
same as the “Comparable Reported Amounts” column of 
Exhibit I. 


The replacement cost information set forth in Exhibit ! 
should not be interpreted to indicate that the Company has 
present plans to replace such assets or that future replace- 
ment would take place in the form and manner assumed in 
developing these estimates. The company cautions that the 
replacement cost data presented are not necessarily the 
current market values of existing property, plant and equip- 
ment and inventories. Rather they represent management's 
estimate of the cost of replacement that would be incurred 
at December 31, 1976 if such assets were replaced at that 
time. Accordingly, the difference between historical and 
not take into account the manifold problems of relocating 
and consolidating existing productive facilities, including 
availability of labor supply, raw material sources, and prox- 
imity to customers, all of which would necessarily have to be 
considered in depth before undertaking actual replacement. 
The results of such additional studies might significantly 
alter the costs of productive capacity replacement or the 
Company's manner of replacement as assumed in develop- 
ing these estimates. 


The engineering estimates used in the replacement cost 
replacement cost does not represent additional book value 
of the Company's stock. In addition, it must be recognized 
that, by their nature, the replacement cost data are esti- 
mates and predicated upon certain assumptions and sub- 
jective judgments of management, some of which are 
described below. 


Methods Used in Estimating Current Replacement Cost of 
Productive Capacity (Property, Plant and Equipment) 


The estimated replacement cost of the Company's major 


Exhibit Il—Historicat Cost Amounts for Which Replacement Cost Data Have Been Provided 


Inventories 

Totals as shown in the accompanying consoli- 

dated financial statements $166,000 
Less amounts for which replacement cost data 

have not been provided: 
Operations located outside North America and 

the European Economic Community 39,000 
Operations which will not be replaced at the 

end of their current economic lives 2,000 
Land at cost 
Historical amounts for which replacement cost $125,000 


data have been provided 


plant facilities (representing approximately 73% of the prop- 
erty, plant and equipment set forth in Exhibit |) was deve'!- 
oped by using engineering estimates for the cost of replac- 
ing selected representative productive facilities (after they 
have been upgraded for technological improvements) in 
each of the major product classes and deriving a cost per 
unit of productive capacity therefrom. Based on the overall 
existing productive capacity for those products and product 
lines of which management currently anticipates continua- 
tion, the cost per unit of productive capacity was used to 
compute the estimated cost of total existing productive 
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Property, Cost of Depreciation 
Plant and Accumulated Products and 
Equipment Depreciation Sold Depletion 
" (Thousands) iw 
$217,000 $64,000 $433,000 $17,000 
50,000 16,000 84,000 6,000 
5,000 5,000 3,000 
16,000 
$146,000 $43,000 $346,000 $11,000 


capacity. The method of calculating replacement cost de- 
scribed above assumes replacement of existing facilities 
based on the size and configuration of the selected currently 
existing facilities; accordingly, replacement accomplished in 
such a manner would require consolidation of certain exist- 
ing productive facilities into larger, more economical produc- 
tive units. However, no attempt was made to reengineer the 
entire productive and distributive capacity into units larger 
than those currently in existence. 


Also, the replacement cost estimates described above, do 4 


4 
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computation were based on the Company's current costs of 
plant construction and vendor quotations or published prices 
for larger machinery units. 


The estimated current replacement costs for administrative 
offices was developed using historical costs of assets 
appropriately indexed to reflect current, higher, costs of 
construction. 


The estimated current replacement cost for the balance of 
the Company's productive capacity, representing primarily 
transportation equipment, small machines, and office furni- 
ture and fixtures, was statistically derived based on vendor 
quotations or published price lists for current replacement of 
sample items compared to their historical costs. 


Operating Efficiencies 


The manner in which the Company has chosen to estimate 
replacement cost of existing productive capacity, as de- 
scribed above, would, if replacement were effected, alter its 
current level of operating costs. Management believes that 
the change in operating cost level is reasonably assured 
and quantifiable based on replacement assumptions used. 
So that the replacement cost estimates would not be 
materially misleading, the Company's current operating 
costs were adjusted to reflect those of facilities on which the 
replacement estimates were based. The latter costs were 
further adjusted for anticipated cost reductions that would 
result from existing technological improvements. Accord- 
ingly, while cost of products sold and depreciation and 
depletion expense for 1976 as shown in Exhibit | would 
increase $41,000,000 and $12,000,000 respectively, as a 
result of using replacement cost data, other costs included 
in cost of products sold are expected to decrease approxi- 
mately $24,000,000 as a result of lower direct labor costs, 
utility expense, and other direct and indirect costs resulting 
from the assumed replacement. The net result is an overall 
increase of $29,000,000 in costs of product sold for 1976. 


Other Effects 


If the replacement of productive capacity were effected, 
interest costs might substantially increase as a result of 
additional borrowings to finance each replacement. How- 
ever, the effect of increased interest costs has not been 
calculated because of the Company's inability to determine 
how much additional borrowing would be required and how 
much of the replacement would be financed by additional 
equity offerings. In addition, none of the cost effects thus far 
described have been adjusted for income tax effects, includ- 
ing the substantial investment tax credits that would result 
from the replacement of productive capacity. 


Accumulated Depreciation and Depletion 


Accumulated depreciation and depletion related to replace- 
ment cost of existing productive capacity as set forth in 
Exhibit | was estimated by the relationship of expired 
service lives to total service lives of existing facilities as- 
sumed to be replaced, applied to the estimated replacement 
cost of such productive capacity. No additions to the asset 
lives used for historical cost depreciation purposes as a 
result of technological improvements were included in the 
replacement cost depreciation calculations. 


Depreciation and Depletion Expense 


Replacement cost depreciation and depletion expense was 
calculated on the straight-line method using the historical 
depreciation and depletion rates for existing facilities, ap- 
plied to the average estimated replacement cost of produc- 
tive capacity. 


Inventories 


The estimated replacement cost of work-in-process and 
finished goods inventories at the end of 1976 was calcu- 
lated by using revised standard costs reflecting estimated 
replacement cost depreciation, net of estimated decreased 
direct and indirect operating costs, as more fully explained 
under “Operating Efficiencies” above. Accordingly, the esti- 
mated replacement cost for such inventories represents 
their costs as if produced by the replaced productive capc- 
ity; such costs may not compare to the costs that will 
actually be incurred by the Company in subsequent replace- 
ment (after sale) of the inventories under its existing plant 
configuration. Nevertheless, management believes that the 
estimated replacement cost of inventories set forth above is 
a reasonable approximation of the cost of replacing inven- 
tory under the assumed replacement productive capacity 
previously described. 


The estimated replacement cost of raw material inventories 
was based on latest invoice prices. 


Cost of Products Sold 


Cost of products sold calculated on the basis of replace- 
ment cost of inventories was estimated by reference to 
revised standard product costs that reflect replacement cost 
depreciation expense, net of estimated decreased direct 
and indirect operating costs. Accordingly, the estimated 
replacement cost for products sold represents the cost of 
manufacturing inventories as if produced by the replaced 
productive capacity. The revised standard costs described 
above do not reflect actual costs incurred (under the Com- 
pany’s existing productive capacity) in the current produc- 
tion of inventories or their subsequent inclusion in costs of 
products sold. However, management believes that the 
estimates for cost of products sold set forth above represent 
a reasonable approximation of cost of products sold calcu- 
lated on the basis of replacement of existing productive 
capacity. 


Assumptions and Estimates 


The replacement cost data herein described have been 
compiled to comply with the disclosures required by the 
Securities and Exchange Commission and represent, in the 
Company's view, a reasonable aggregation of such informa- 
tion. However, the replacement cost data have inherent 
limitations because of the need for substantial subjective 
judgments in the estimating process. Accordingly, they 
should not be construed to represent management's intent 
to replace existing productive capacity; moreover, even if 
replacement is effected in the manner described, replace- 
ment cost may not represent, because of possible future 
increases in cost levels, the actual future costs of replace- 
ment or the subsequent operating costs that would be 
incurred in the production of products. 
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Additionally, other inflationary effects on the Company have 
not been presented in the replacement cost data set forth 
above. These additional effects include holding gains expe- 
rienced by a borrower and holding losses resulting from 
holding monetary assets, such as cash, receivables, etc., in 
times of inflation. 


In management's view, the above replacement cost infor- 
mation cannot be used to impute the effects of inflation on 
the Company's net income as reported without considering 
other factors, including the impact of general price level 
changes and of statutory taxing policies as they affect the 
Company. Accordingly, a revised net income amount is not 
disclosed because of the substantial difficulties that exist in 
determining a quantifiable income effect. Furthermore, be- 
cause of the subjective judgments required and the errors in- 
herent in estimation, the above replacement cost data may 
not be fully comparable among companies with which the 
Company competes. 


Example 4: A Manufacturer Employing a Variety of Costing 
Methods and Not Incorporating Cost Savings in the Basic 
Data 


Unaudited Replacement Cost Information 


The replacement cost information presented in this section 
of the financial statements is furnished pursuant to § 210.3- 
17 of Regulation S-X, which was announced in the Securi- 
ties and Exchange Commission's Accounting Series Re- 
lease No. 190. In that Release, the SEC cautioned investors 
and analysts against “simplistic use’ of replacement cost 
information. In issuing that warning, the SEC stated: 


‘“... (The Commission) intentionally determined not to re- 
quire the disclosure of the effect on net income of calculat- 
ing cost of sales and depreciation on a current replacement 
cost basis, both because there are substantial theoretical 
problems in determining an income effect and because it did 
not believe that users should be encouraged to convert the 
data into a single revised net income figure. The data are 
not designed to be a simple road map to the determination 
of ‘true income.’ In addition, investors must understand that 
due to the subjective judgments and the many different 
specific factual circumstances involved, the data will not be 
fully comparable among companies and will be subject to 
errors of estimation.” 


The Company believes that the limitations due to estima- 
tions requiring the subjective judgments and assumptions of 
management as discussed in the foregoing excerpt from 
ASR 190 apply specifically to the Company's replacement 
cost information presented in this section of the financial 
statements. For example, the technology currently available 
to the Company and the related environmental factors are 
undergoing significant change and the effect thereof on the 
Company's replacement decisions cannot be predicted with 
precision. The Company's resultant inability to reflect the 
costs related to such unidentifiable difficulties is illustrative 
of the inherent imprecision of the information required by 
§ 210.3-17. 


The replacement cost information is based on the hypotheti- 
cal assumption that the Company would replace its entire 
inventory and productive capacity at the end of its fiscal 
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year, whether or not the funds to do so were available or 
such “instant” replacement were physically possible. This 
assumption requires that management contemplate many 
actions at the end of each year that ordinarily would not be 
addressed all at one time. Accordingly, the information 
should not be interpreted to indicate that the Company 
actually has present plans to replace its productive capacity 
or that actual replacement would or could take place in the 
manner assumed in estimating the information. In the nor- 
mal course of business, the Company will replace its 
productive capacity over an extended period of time. Deci- 
sions concerning replacement will be made in the light of 
economic, regulatory and competitive conditions existing on 
the dates such determinations are made and could differ 
substantially from the assumptions on which the data in- 
cluded herein are based. 


The replacement cost data presented herein are not neces- 
sarily representative of the “current value” of existing inven- 
tory and productive capacity. Further, the difference be- 
tween the replacement cost and the historical cost of 
inventory and productive capacity does not represent addi- 
tional book value for the Company’s common stockholders. 
The funds for the eventual replacement of the Company's 
productive capacity may be provided not only by earnings 
retained in the business but also by investment tax credits, 
debt, or issues of equity securities. The determination of the 
source of funds will be made at the time the funds are 
required in light of the circumstances at that time. 


The replacement cost of approximately 60% of raw mate- 
rials and supplies has been computed based upon catalog 
and other published prices for the quality, quantity, and 
terms at which the Company generally purchases these 
items. Replacement cost for the remainder of such items 
was estimated by applying an index of relevant purchase 
prices to the historical cost of such items. 


Finished goods and work in process have been estimated 
on the basis of standard costs adjusted to reflect current 
material, labor, and overhead variances as well as replace- 
ment cost depreciation of buildings, and machinery and 
equipment determined on a straight-line basis. 


Where practicable, the replacement cost of machinery and 
equipment was estimated on the basis of current quoted 
market prices (approximately 70% of such assets in the 
United States and 40% elsewhere) for new machinery of 
equivalent capacity. With one exception, the replacement 
cost of remaining machinery and equipment was estimated 
by applying index numbers which were derived from recent 
cost data for items of similar productive capacity. The 
exception consists of production and materials handling 
equipment in one plant which is scheduled to be phased out 
of use in 1978 and replaced by fully automated facilities with 
a 30% greater capacity. The current quoted acquisition 
prices of the new equipment have been reduced by the 
portion estimated to be applicable to the additional capacity. 


The replacement cost of buildings acquired within the last 
five years was estimated by applying published construction 
cost indexes to the acquisition prices of the buildings. For 
older buildings, current estimated construction cost to obtain 
equivalent floor space was used. 

















Replacement cost of sales was estimated through adjust- 
ment of historical costs for the approximate three-month 
time lag between incurring inventory costs and their subse- 
quent conversion into sales revenues. Average production 
costs increased by approximately 1% a month during 1976. 


Depreciation based on the replacement cost of productive 
capacity has been estimated on a straight-line basis using 
the same estimates of useful life and salvage value utilized 
in preparing the historical cost financial statements. Average 
replacement cost of productive capacity during the year, 
exclusive of 1976 additions, was the basis upon which 
depreciation expense was computed; depreciation for cur- 
rent year additions is stated at historical cost. 


All replacement cost amounts related to foreign assets have 
been initially calculated in the relevant foreign currency and 
then translated to U.S. dollars using year end rates of 
exchange. Replacement cost amounts related to foreign 
cost of sales and depreciation expense have been trans- 
lated using average annual rates of exchange. 


Replacement cost information required by § 210.3-17 is as 
follows: 


Replace- 
ment cost Historical 
(Unaudited) cost 


(000 omitted) 
At December 31, 1976 


Inventories: 
Raw materials and supplies $40,000 $35,904 
Work in process 9,000 9,118 
Finished goods 20,000 18,904 
$69,000 $63,926 
Replace- 
ment cost Historical 
(Unaudited) cost 
(000 omited) 
Property, plant and equip- 
ment (excluding land): 
Buildings $ 60,000 $ 43,226 
Machinery and equip- 
ment 119,000 76,336 
Leasehold improvements 2,000 1,539 
181,000. 121,101 
Accumulated depreciation 88,000 56,000 
$ 93,000 $ 64,505 
For the year ended December 31, 1976 
Cost of sales, inciuding 
$22,000 replacement cost 
depreciation and $10,404 
of historical cost 
depreciation $424,000 $383,946 


Other depreciation 


expense $ 12,000 $ 5,946 


The basic replacement cost data presented above do not 
reflect any operating cost savings which may result from the 
replacement of existing assets with assets of improved 


technology. If the Company's productive capacity were to be 
replaced in the manner assumed in the calculation of 
replacement cost of existing productive capacity, many 
costs other than depreciation (e.g., direct labor costs, re- 
pairs and maintenance, utility and other indirect costs) 
would be altered. Although these expected cost changes 
cannot be quantified with any precision, the current level of 
operating costs other than depreciation would be reduced 
as a result of the technological improvements assumed in 
the hypothetical replacement. In the opinion of manage- 


ment, such operating cost efficiencies (add one of the 
following): 


(a) would be significant. 
(b) would not be significant. 


(c) would substantially offset the additional depreciation on 
a replacement cost basis. 


(d) would more than offset the additional depreciation on a 
replacement cost basis. 


The replacement cost information presented above does not 
reflect all of the effects of inflation and other economic 
factors on the Company's current costs of operating the 
business. § 210.3-17 does not require consideration of 
these effects on assets and liabilities other than inventories 
and productive capacity. The Company has not attempted 
to quantify the total impact of inflation and changes in other 
economic factors on its business because of the many 
unresolved conceptual problems involved in doing so. Fur- 
ther, the above replacement cost information standing alone 
does not recognize the customary relationships between 
cost changes and changes in selling prices. (Add one of the 
following): 


(a) The Company has demonstrated over the years 
an ability to adjust selling prices to maintain profit 
margins. The Company is not aware of any economic 
factors that would prevent it from maintaining its 
historical customary relationships between cost 
changes and changes in selling prices. 


(b) The Company has attempted over the years to 
adjust selling prices to maintain profit margins. Com- 
petitive conditions permitting, the Company expects to 


modify its selling prices to recognize future cost 
changes. 


(c) Competitive and regulatory conditions over the 
years have prevented the Company from fully recog- 
nizing the effects of cost changes in its selling prices. 
Competitive and regulatory conditions permitting, the 
Company will attempt in the future to modify its selling 
prices to recognize cost changes. 


(d) Although the Company will attempt to modify its 
selling prices to recognize future cost changes, com- 
petitive and regulatory conditions may preclude its 
ability to do so. 


The following table reconciles the historical cost amounts for 
which replacement cost data are provided to the related 
totals shown in the consolidated financial statements: 
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At December 31, 1976 

Amounts for which replacement cost data are provided 

Present value of future rentals for noncapitalized financing 
leases as determined at inception of the leases (deduc- 
tion) 

Assets and operations outside the North American continent 
and the European Economic Community, at cost 


Total as shown on the accompanying consolidated balance 
sheet 


For the year ended December 31, 1976 


Amounts for which replacement cost data are provided 

Substitution of depreciation expense on noncapitalized fi- 
nancing leases for rental expense 

Amounts related to assets and operations outside the North 
American continent and the European Economic Commu- 
nity 

Total as shown in the accompanying consolidated income 
statement 








LITIGATIONS 





Litigation Release No. 7637/November 5, 1976 


U.S. v. CARL F. LONG and WESTERN EXPLORATION, 
INC. 
(USDC, Ohio, CR-2-76-127) 


William Milligan, United States Attorney for the Southern 
District of Ohio, and William D. Goldsberry, Regional Ad- 
ministrator of the Chicago Regional Office of the Securities 
and Exchange Commission, today announced that on Octo- 
ber 26, 1976, a Federal Grand Jury in Columbus, Ohio, 
returned a four-count Indictment charging Carl F. Long, 
formerly of Fairlawn, Ohio, and presently residing in Wichita, 
Kansas, and Western Exploration, Inc., formerly of Carding- 
ton, Ohio, with various counts of securities fraud in the offer 
and sale of limited partnership interests in oil and gas wells 
to be drilled in Ohio. 


The Indictment alleges that the defendants sold securities to 
more than 300 investors primarily in the Los Angeles, 
California, metropolitan area through false and fraudulent 
representations. Total sales from 1968 through 1971 were 
$17,654,414. The Indictment alleges that the defendants 
variously represented that such securities would provide 
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Property, Plant 
and Equipment 


(exclusive of Accumulated 


Inventories land) Depreciation 
tne (000 omitted) 
$ 63,926 $121,101 $ 56,596 
—_ (7,405) (1,666) 
56,434 73,515 14,815 
$120,360 $187,211 $69,745 
Cost of Sales Other 
Other than mas ef Depreciation 
Depreciation Depreciation Expense 
$373,542 $10,404 $5,946 
3,076 (1,950) (687) 
101,900 6,991 2777 
$478,518 $15,445 $8,036 


Federal income tax shelter, would realize a return on 
investment within five years, and various other guaranties; 
that defendants had the financial resources to drill and 
complete the wells; and the Indictment further alleges that 
defendants omitted to disclose that Western Exploration, 
Inc. had been insolvent and unable to drill and complete the 
wells as agreed under the limited partnership agreements 
and that 65 of the wells offered and sold in 1971 were never 
drilled and completed. 


Arraignment was set for November 5, 1976. 





Litigation Release No. 7638/November 8, 1976 


S.E.C. v. W.I.F.C. Corporation, et al 
(N.D. Illinois, Civil Action No. 76 C 3266) 


William D. Goldsberry, Administrator of the Chicago Re- 
gional Office of the Securities and Exchange Commission 
announced that on October 5, 1976, Judge John F. Grady, 
U.S. District Court for the Northern District of Illinois, East- 
ern Division, signed a Permanent Injunction against Owen 
Power Industries, Inc., a California Corporation, Marshall L. 
Owen, of Lafayette, California, and Rudolf F. Nissen, of Los 
Gatos, California, enjoining the defendants from violating 
the registration provisions of the Securities Act of 1933 in 




















connection with the offer and sale of the commen stock of 
W.I.F.C. Corporation, or any other securities. The defend- 
ants consented to the entry of the order of permanent 
injunction without admitting or denying the allegations of the 
Commission's complaint which was filed September 1, 
1976. 


The Commission's complaint charged 7 corporate individual 
defendants including Owen Power Industries, Inc., Marshall 
L. Owen, and Rudolf Nissen, with violating the registration 
provisions of the Securities Act of 1933, the complaint also 
charged the other defendants with violations of the anti- 
fraud provisions of the Securities Act of 1933, Securities 
Exchange Act of 1934 and numerous provisions of the 
Investment Company Act of 1940. 





Litigation Release No. 7639/November 8, 1976 


United States v. Francis D. Duval, Vance D. McCarty 
(E.D., Wash. Civil Action No. 75-233) 


Jack H. Bookey, Administrator for the Seattle Regional 
Office and Dean Smith, United States Attorney for the 
Eastern District of Washington, jointly announced that on 
September 13, 1976, the Federal Grand Jury returned a 
two-count indictment charging obstruction of justice and 
conspiracy to obstruct justice against Francis D. Duval and 
Vance D. McCarty, both of Spokane, Washington. The 
charges stem from alleged conduct in March 1976 in a civil 
action, S.E.C. v. Francis D. Duval, et al., Civil Action File 
No. 75-233, wherein Messrs. Duval and McCarty are ac- 
cused of stealing accounting work papers from their ac- 
countant who was to be a witness in the above civil case 
and thereafter destroying those records. Messrs. Duval and 
McCarty have entered pleas of not guilty. 





Litigation Release No. 7640/November 8, 1976 


S.E.C. v. E.T. Barwick Industries, Inc., et al. Civil Action No. 
76-1490 (United States District Court for the District of 
Columbia) 


The Securities and Exchange Commission today an- 
nounced that on November 1, 1976 the Honorable John H. 
Pratt, United States District Judge for the United States 
District Court for the District of Columbia, signed a final 
judgment of permanent injunction by consent enjoining 
Defendant Buford Talley from further violations of Sections 
10(b) (antifraud), 13(a) (reporting) and 14(a) (proxy) of the 
Securities Exchange Act of 1934 (“Exchange Act’) and 
Rules thereunder. Talley consented to the entry of the 
judgment without admitting or denying the allegations con- 
tained in the Commission's complaint. 


The Commission's complaint in this matter, filed on August 
10, 1976, alleged that from at least in or about August, 1968 
the defendants, including Talley, a former director and 
president of E. T. Barwick Industries Inc. (“ETB”), and 
others, variously, directly and indirectly, engaged in certain 
activities which, among other things, concealed the true 
financial condition of ETB and led to, among other things, 
the filing with the Commission and dissemination to ETB 
shareholders of false and misleading financial statements 
and proxy solicitation material. 


Previously, in this matter, final judgments of permanent 
injunction by consent have been entered against E. T. 
Barwick Industries, Inc., Eugene T. Barwick, A. Wayne Hise, 
J. Marcus Pate and H. Lee Roper, without these defendants 
admitting or denying the allegations contained in the Com- 
mission’s complaint, enjoining them from further violations 
of Sections 10(b), 13(a) and 14(a) of the Exchange Act and 
Rules thereunder. (For further information see Litigation 
Release No. 7520) 





Litigation Release No. 7641/November 11, 1976 


United States District Court for the District of Columbia 
Civil 76-2077 


S.E.C. v. Robert Campbell, Pacer Corporation and Te; 
Tanden 


The Securities and Exchange Commission today an- 
nounced the filing of a civil injunctive action in the United 
States District Court for the District of Columbia against 
Robert Campbell formerly president of Photon Inc., Pacer 
Corporation and Tej Tanden, president of Pacer. 


Photon was a major manufacturer of photo-typesetting 
equipment. In 1975, Photon was sold to another company 
after going through bankruptcy proceedings. Pacer is an 
equipment leasing concern that had extensive dealings with 
Photon. 


The complaint alleges violations of the antifraud and report- 
ing provisions of the Securities Exchange Act of 1934 
resulting from transactions between Photon and Pacer and 
irregularities in Photon’s accounting in the period 1968 to 
1973. 


The complaint alleges that Campbell and Tanden caused 
Photon and Pacer to enter into an agreement in 1968 which, 
in effect, enabled Photon to report as sales, to Pacer or to 
financial institutions financing the transactions, what were in 
reality equipment lease transactions with Photons cus- 
tomers arranged and guaranteed by Photon. 


According to the complaint Photon failed to disclose contin- 
gent liabilities associated with these transactions and by 
1973 was making undisclosed payments on defaulted 
leases to Pacer or to the financing institutions at a rate in 
excess of $500,000 per year. 
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The complaint also alleges that Campbell caused Photon to 
overstate its earnings by recording non-existent sales and 
failing to write off or write down obsolete inventory. Pacer 
and Tanden, are alleged on two occasions to have signed 
Photon’s audit account receivable confirmations which 
stated that Pacer owed Photon $1,000,000 and $2,250,000 
when, on both occasions, Pacer did not owe Photon more 
than $100,000. 


The complaint also alleges that in order to obtain pricing 
advantages made possible by the Investment Tax Credit, 
Tanden and Campbell caused Pacer to give Photon spu- 
rious purchase orders in the amount of $8,710,000 of which 
at least one, in the amount of $3,689,000, was back dated 
in order to make it appear that it had been executed prior to 
a cut-off date for the Investment Tax Credit. 


Certain of the facts and circumstances giving rise to the 
Commission's charges were originally brought to the Com- 
mission's attention by Russell G. Simpson, Esq. shortly after 
his appointment to the board of directors of Photon. Mr. 
Simpson and Clifton W. Sink, who became president of 
Photon in the spring of 1973 fully cooperated in the Com- 
mission's investigation. 





Litigation Release No. 7642/November 10, 1976 


S.E.C. v. Canadian Javelin Limited, et al., United States 
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District Court for the District of Columbia, Civil Action No. 
76-2070 


The Securities and Exchange Commission (‘“Commission’’) 
announced the filing of a complaint in the United States 
District Court for the District of Columbia on November 8, 
1976 seeking a court order commanding Canadian Javelin 
Limited (“Canadian Javelin”) Montreal, Quebec, Canada to 
comply with the Section 13(a) reporting provisions of the 
Securities Exchange Act of 1934 (“Exchange Act”) and a 
permanent injunction against further violations of such pro- 
visions. 


The complaint also sought an order against John C. Doyle, 
Raymond Balestreri, Sarto Fournier, Manuel Paredes, Jean 
V. Allard and P. J. DeSantis commanding them to cause 
Canadian Javelin to comply with the above mentioned 
reporting provisions and a permanent injunction against 
them from causing violations of such provisions. All of the 
above except Doyle are currently directors and/or officers of 
Canadian Javelin. Doyle is, among other things, the com- 
pany’s founder and owner of approximately 18.4% of Cana- 
dian Javelin’s issued and outstanding securities. In addition, 
the Commission alleged that Doyle was and is a control 
person of Canadian Javelin. 


According to the Commission's Complaint, among other 
things, the company failed to file in proper form with the 
Commission and the American Stock Exchange and the 
abovenamed individual defendants failed to so cause to be 
filed Canadian Javelin’s annual report on Form 10-K for its 
fiscal year ended December 31, 1975 and the company’s 
quarterly reports on Form 10-Q for the quarters ended 
March 31, 1976 and June 30, 1976. 
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